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CURRENT EVENTS. 





JURISDICTION OF FEDERAL CourTs—AGAIN. 
—According to our promise in our last num- 
ber, we publish in this issue the full text of 
the recent act of Congress, regulating the 
jurisdiction of federal courts, and, especially, 
the rather peculiar procedure known as the 
removal of causes. The changes which this 
statute will cause in practice in the courts of 
the United States, we deem of sufficient im- 
portance to justify our departure from our 
rule on this subject, and in thus early fur- 
nishing our readers with a copy of the act, we 
think we are rendering them a service. 


$e ——_— ———— 


Tue Paramount Law—That the constitution 
of a State is the paramount law of that State 
has long been an axiom in American juris- 
prudence. Nobody controverts the propo- 
sition, but there is a corollary to it that is 
often ignored by legislatures and courts. 
That corollary is, that itis the-duty of the 
legislature to provide, by ‘‘appropriate legis- 
tation,’’ for the full and free exercise of every 
right, guaranteed to citizens by the funda- 
mental law of the land, and that it is the duty 
of courts within the scope of their authority, 
sedulously to secure to every one, all the 
rights, which the constitution confers upon 
him. The oath ofan officer to ‘‘support the 
constitution,’ imposes alike upon legislators 
and judges, a positive and active duty, not 
merely the negative and passive obligation to 
abstain from violating the paramount law. 
Whenever the constitution confers a right 
which cannot be fully enjoyed without the 
aid of legislative action, it is the sworn duty 
of the legislature to enact promptly such laws 
as will furnish all needfnl aids for the enjoy- 
ment of that right, and it is the duty of the 
courts in all cases involving it, to see that those 
laws are fully executed. 

We have been led into this line of thought 
by perusing the majority opinion of the 
Supreme Court of Missouri, in the case of 
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Ex parte Marmaduke. In that case, Fother- 
ingham, charged with a felony, desired to se- 
cure the attendance, as a witness in his be- 
half, of Withrock, a convict in the peniten- 
tiary, of which Marmaduke is warden. A 
writ of habeas corpus ad testificandum was 
issued, directed to Marmfduke, requiring him 
to produce in court the body of the desired 
witness. Marmaduke refused to obey the 
writ, and the Supreme Court sustained him 
in his refusal. 

The several successive constitutions of 
Missouri contain the provision, with slight 
and immaterial variations of phraseology, that 
the accused shall have ‘‘process to compel 
the attendance of witnesses in his behalf.’’ 
Of this right Fotheringham sought to avail 
himself, and as it is conceded that Withrock 
was not incompetent from infamy, it seems 
to us that his right to have the attendance of 
the witness is absolutely perfect, under the 
paramount law of the land. 

For fifty years there has stood upon the 
statute books of Missouri a law, providing 
for the attendance of witnesses, which contains 
a provision or exception, that a person in jail 
or prison for a felony shall not be taken out 
asa witness. This provision is, upon its face, 
in conflict with no less than three successive 
constitutions of Missouri, that of 1820,that of 
1865,and that of 1875, but the court, disclaim- 
ing all arguments ab inconvenienti, regards 
it as valid, not because of its antiquity, 
nor because it has not heretofore been 
assailed, but because it is the constitu- 
tional duty of the legislature to provide for 
the punishment of crime. This power and 
this duty, the court argues, imply that the 
legislature can make reasonable and neces- 
sary regulations for the government and de- 
tention of convicts, and that the provision in 
question is such a reasonable and necessary 
regulation. 

Of course it is the duty of the legislature 
to provide for the punishment of crime, but 
does it follow that in doing so it can infringe 
the constitutional right of any citizen? Must 
it elect which of two constitutional duties of 
equal obligation it will perform? Is it not 
possible to do the one, and yet not leave the 
other undone? Cannot Withrock be adequate- 
ly punished, and yet be permitted or required 
to testify in behalf of Fotheringham’? The 
case in our opinion comes to this: On the 
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one hand is a right, absolute, uneqivocal, 
guaranteed by the paramount law of the land, 
under which a party claims the attendance of 
a witness; on the other, is a mere statutory 
regulation, which may be reasonable and 
necessary, and my not, under which it is in- 
sisted that the residence of a prisoner in the 
penitentiary shall be continuons and un- 
broken, that he cannot be taken out under 
adequate guard, even for a few days, in order 
that the constitution of the State shall not be 
violated, and the constitutional rights of a 
citizen infringed. Which of these two is more 
obligatory on the courts, the constitutional 
right, or the prison police regulation? 








NOTES OF RECENT DECISIONS. 





InterRsTATE Commerce Act—Wuat Car- 
RIERS ARE SuBJECT TO Its PRovistons.—It 
has been very generally believed that the new 
act of Congress for the regulation of com- 
merce between the several States will produce 
much litigation. The first gun, it seems, has 
been fired in Oregon. We are indebted to a 
valued and learned friend in that State for an 
early report of a decision rendered by Judge 
Deady in the U. S. Circuit Court for the Dis- 
trict of Oregon, on a petition for instructions, 
filed March 30, 1887, by a receiver appointed 
by that court in a case therein pending. The 
receiver, Mr. Koehler, has charge of the 
Oregon & California Railway, which lies 
wholly within the State of Oregon, although 
not less than 400 miles in length ; he has here- 
tofore found it expedient, in view of the com- 
petition of a rival line, to carry, at reduced 
rates, from certain points on his line to Port- 
land, freights destined for San Francisco, and 
to receive at Portland, freights brought from 
San Francisco, and carry them at reduced 
rates to the points on his line where the rival 
carrier competes with him. The carriage, 
both ways, of these freights, between Port- 
land and San Francisco, is furnished, also, at 
special rates, by a certain named line of 
steamers. He has no control of the steam- 
ship line, nor has its proprietors any authority 
by contract or otherwise to interfere with his 
management, with reference to the freights 
in question. 

The court concedes that this conjoint trans- 





portation is interstate commerce,! but holds, 
nevertheless, that the special rates made to 
these shippers by the receiver are not within 
the inhibition of the first section of the inter- 
state commerce act, becausé that act does not 
apply to water-craft, unless it is used in con- 
nection with a railway ‘‘under a common con- 
trol, management, or arrangement, for a con- 
tinuous carriage or shipment’’ from one State 
to another, or toa foreign country. The court 
says: > 

‘*The mere fact that a railway wholly with- 
in a State and a vessel running between said 
State and another, meet at a point within the 
railway State, and thus form a continuous line 
of transportation between the two States by 
the one taking up the goods delivered by the 
other, at its terminus, and carrying them 
thence to their destination, does not bring 
the carriers who so use the railway and 
steamer within the act. 

So long as the railway and steamer are 
each operated under a separate and distinct 
control, making its own rates and only liable 
for the carriage and safe delivery of the goods 
at the end of its own route, the act does not 
apply to the transaction. To make these car- 
riers subject to the act the railway and vessel 
must, as therein provided, be operated or 
used under a ‘‘common control’’—a control 
to which each is alike subject, and by which 
rates are prescribed, and bills of lading given 
for the carriage of goods over both routes as 
one.’’ 

The court holds therefore that, as the re- 
ductién of charges by the receiver and the 
steamship company, though concurrent, were 
independent, and not the result of any pre- 
vious ‘‘arrangement,’’ that each carrier was 
at perfect liberty at any time to raise, or still 
further reduce rates, without reference to the 
other, they did not fall within the description 
in the act, of carriers operating under ‘‘a 
common control management or arrange- 
ment.’’ 

We think that the case stated by the re- 
ceiver, and acted upon by the court, very 
narrowly misses the prohibition of the statute. 
It is certainly true that, so far as the inter- 
state commerce act is concerned, the receiver 
might take up freights in the interior of 


1 The Daniel Ball, 10 Wall 564; Hall v. DeCuir, 95 
U. 8. 485; Wabash ete. Co. v. Lllinois, 118 U. 8. 572; 
Ex. Parte Koehler, 25 Fed. Rep. 76. 
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Oregon, charge what he pleased, much or 
little, or nothing at all, and deliver the goods 
in Portland, as wellto the agent of the steam- 
ship company, as to any other consignee. If 
that was all, he is certainly clear of any lia- 
bility to the prohibitions of the statute; but 
if he held out to the shippers that the goods 
should, at certain rates, be carried to San 
Francisco, knowing to a moral certainty, that 

he steamship company would forward them 
at those rates, there would certainly be an 
‘‘arrangement’’ between him and the ship- 
pers. And if he knew from past experience 
or otherwise, that goods brought by him to 
Portland from the interior points in question 
would be carried at reduced rates by the 
steamship company to San Francisco, and on 
the other hand the steamship company had 
like reason to believe that he would, at re- 
duced rates, carry goods brought by it from 
San Francisco, to the interior points, there 
would seem to be a common arrangement be- 
tween the two carriers. The ‘‘control, manage- 
ment or arrangement,’’ contemplated by the 
statute does not, we are persuaded, imply a 
contract enforceable in the courts, and irre- 
vocable except by mutual consent; nor does 
it necessarily include the practical absorption 
by one of the other, asif a railroad company 
should purchase or charter a line of steamers. 
The use of the disjunctive, ‘‘or’’, and the 
very indefinite word ‘‘arrangement’’ indicate 
that the statute was intended to apply to 
much less intimate and permanent relations, 
and would cover any understanding by which 
a continuous carriage at reduced rates of 
even of a single shipment might be secured. 








CHATTEL MORTGAGE DESCRIPTIONS. 





I. General Rules. 
II. Examples of Sufficient Descriptions. 
“III. Examples of Irsufficient Descriptions. 
IV. Schedules and Extrinsic Evidence. 


I. General Rules.—That is sufficiently cer- 
tain which can be made certain, is a rule of 
very general application in the construction 
of written instruments. Certum est quod cer- 
tum reddi potest, is a maxim both of logic 
and of law.' From this maxim, as applied 
to descriptions of personal property, 


1 Broom’s Leg. Max. 481. 





is deduced the rule that a description in 
a chattel mortgage is sufficient if it will en- 
able a third person, aided by inquiries which 
the instrument itself suggests, to identify the 
property.? But unless the description is 
such as in itself to distinguish the property 
intended to be mortgaged from other chattels, 
it must,in order to render the mortgage effect- 
ual, indicate some means of information be- 
yond the words of the instrument by which 
the property can be identified.* ‘“The descrip- 
tion is to be interpreted in the light of the 
facts known to, and in the minds of the par- 
ties at the time.’’* A defective description 
may, where the mortgage provides for a de- 
livery of the mortgaged property, be cured 
by a subsequent actual delivery, so far as per- 
sons who have not acquired rights previous 
to such delivery are concerned.’ And where 
the description is sufficient to identify the 
property, without regard toits situation, the 
mortgage will not necessarily be vitiated by an 
erroneous statement that the property is at a 
certain place when in fact it is not there. The 
maxim, falsa demonstratio non nocet cum de 
corpore constat, applies in such a case, and 
the erroneous part of the description may 
simply be rejected as false.® 

II. Examples of Sufficient Descriptions.— 
The general rules governing the subject are 
well settled and easily understood, but they 
are not so easily applied, and the courts have 
differed greatly in determining just what facts 
should bring a case within the rule making 
the description sufficient. In the followin 
cases the descriptions have been considered 
sufficient. Thus, mortgages of ‘‘all good 

2 Smith v. McLean, 24 la. 322; Tolbert v. Horton 
81 Minn. 518, s. c., 22 N. W. Rep. 126; Yant v. Har- 
vey, 55 Ia. 421, 8.c.,7 N. W. Rep. 675; Griffiths v. 
Wheeler, 2 Pac. Rep. 842; Wells v. Wilcox (Ia.), 2 
N. W. Rep. 29; s. c., 22 Cent. L. J. 522; 2 Hilliar 
Mort. 403; Jones Chat. Mort. § 54; Griffiiths v 
Wheeler, 31 Kan. 17. 

3 Price et al. v. McComas (Sup. Ct. Neb.), 31 N. W 
Rep. 511, 512; Elder v. Miller, 60 Me. 118; Tindall, 
v. Wasson, 74 Ind. 495;; Jones Chat. Mort. § 5 
Herm. Chat. Mort. 574; Golden vy. Cockril, 1 Kan. 
259; Rhutasel v. Stephens, (Iowa) 27 N. W. Rep 
786; Rose v. Scott, 17 U. C. Q. B. 385. 

4 Willey v. Snyder, 34 Mich. 60, per Cooley, C. J. 

5 Parsons Savings Bank, v. Sargent, 20 Kan. 576; 
Stephens v. Tucker, 55 Ga. 543. 

6 Jones v. Workman, 65 Wis. 269; s.c.,27N. W. Rep 
158; Pettis v. Kellogg, 7 Cush. 456. See also Dodge v 
Potter,18 Barb. 193; Board v. Wiley, et al. 10 Oreg. 8 
Goff v. Pope, 88 N. C. 123; Spaulding v. Mozier, 5 
Til. 148. Butsee Adams v. Commercial Nat. Bank, 
N. W. Rep. 619. 








340 


THE CENTRAL LAW JOURNAL. 


No. 15. 








now in’’ a certain described store,’ or of “‘all 
and singular the stock, tools, and 
chattels belonging to me in and about’’ cer- 
tain premises, are valid and sufficiently certain, 
when the property is identified by parol evi- 
dence.® ‘‘All the staves I have in Monterey, 
the same I had of Moses Fargo,”’’ is sufficient.® 
So are the following descriptions: ‘Thirty 
bales of good lint cotton, the first picking of 
our crop of 1882, to weigh 450 pounds 
each ;’’ ‘+125 acres of wheat growing on the 
south half’’ of a certain government section ;" 
‘fone bay horse seven years old, weight 1,150, 
to remain in possession of’’ the mortgagor 
until default ;? and the very indefinite de- 
scription, ‘‘forty-one Berkshire hogs and 
sixty-five grain sacks,,’ has been upheld as 
sufficient."* A safe has been held to pass 
under the general term ‘‘office furniture.’’ 
And a mortgage of ‘‘all the furniture and all 
other articles of personal property in and 
-about Herbert Hall, so called,’’ includes a 
family carriage belonging to the mortgagor 
and on such premises at the time.” 

III. Examples of Insufficient Descriptions.— 
The following descriptions have been held 
insufficient: ‘‘One hundred and twenty-four 
head of mules,now in the territory of Kansas,’’ 
‘tand one pair of claybank horses;’’® ‘‘one 
sorrel horse ;’’” ‘‘two mules, bays, one mule, 
dun, two horses, Dock and Gertie, two horses, 


7 Burditt v. Hunt, 25 Me. 419; s. c.,43 Am. Dec.’ 289. 

8 Harding v. Coburn, 12 Metc. (Mass.) 333; 8. C., 46 
Am. Dec. 680. See also McVay v. English, 1 Pac. Rep. 
795; Ebberle v. Mayer, 51 Ind. 235; Dehority v. Pax- 
son, 97 Ind. 253; State v. Cooper, 79 Mo. 464; Shaw v. 
Glen, 37 N. J. Eq. 32. 

9 Pettis v. Kellogg, 7 Cush. 456. 

10 Senter v. Mitchell, 16 Fed. Rep. 206. 

11 Minon vy. Sheehan, 30 Minn. 419; s.c.,15 N. W. Rep. 
687. And see also to the same effect: Melin v. Reynolds, 
82 Minn. 52; s. c., 19N. W. Rep. 81; Muse v. Lehman, 
30 Kan. 514; s. c., 1 Pac. Rep. 804; Duke v. Strickland, 
43 Ind. 494. But compare Kone v. Phelps, 48 Ark. 
350. “One-half” of the crop growing on certain de- 
scribed lands means the undivided half of the crop and 
is sufficient: Melin v. Reynolds, supra. So held as to 
*‘one-third of twenty-two acres of wheat, situate, etc: 
Zehner, et al. v. Aultman, 74 Ind. 24. 

12 Wheeler v. Becker, (Ia.] 28 N. W. Rep. 40. See 
also Fordyce v. Neal, 40 Mich. 705; Corbin v. Kincaid, 
33 Kan. 649. 

13 Knapp, Stout & Co. v. Deity (Wis.), 24.N. W. Rep. 
421; s. C., 21 Cent. L. J. 390. 

14 Skowhegan etc. v. Farrar, 46 Me. 293. And a 
billiard table and piano under the term “furniture:” 
Sumner v. Blackslee, 59 N. H. 242; s. c.,47 Am. Rep. 
196. See also McCall v. Walter. 71 Ga. 287. 

Goulding v. Swett, 13 Gray, 517. 

16 Golden v. Cockril, 1 Kan. 259. 

17 Montgomery v. Wright, 8 Mich. 143. 





Monkey and Nikle,’’ etc. (namimg other 
horses) and four horses, brown, six horses, 
mixed,” etc. ;° ‘‘two mule colts one year 
old next spring;’’ ‘‘ten new buggies ;’’” 
‘‘my entire crop of corn and cotton for the 
present year ;’’*! and a mortgage of ‘‘articles 
contemplated to be placed”’ in a certain build- 
ing is too indefinite.” So it is held by the 
Supreme Court of Nebraska, in a recent case, 
that a mortgage of ‘‘nine head of two and 
three year old steers,situate on farm south of 
Bennett, Nebraska, one and a quarter miles,’’ 
and further described as in the mortgagor’s 
possession and owned by him, created no 
lien upon any specified steers, and is a nul- 
lity as against attaching creditors, where it 
appears that the mortgagor had many more 
steers of the same description on said farm 
from which those mortgaged had not been 
separated.” ‘Butit is held by the Supreme 
Court of Iowa that, where fifty head of steers 
are mortgaged and described substantially as 
in the Nebraska case, and it appears that 
there were only twenty-eight head of steers 
on the farm and in the mortgagor’s possession 
at the time of the execution of the mortgage, 
itis valid as against a purchaser from the 
mortgagor, so far as the twenty-eight head 
are concerned. The rule seems to be that, 
where the mortgage is of a specified number . 
of articles out of a larger number, it will be 


| void for uncertainty, unless the mortgaged 


articles are separated or so designated that 
they may be separated or identified. Bunt 
such a mortgage will be valid if it provides a 


18 Tabor vy. Sampson, 4 Pac. Rep. 45. To same 
effect: Everett v. Brown, 20 N. W. Rep. 743. 

19 Tindall v. Wasson, 74 Ind. 495. See also Caldwell 
et al. v. Trowbridge (Ia.), 26 N. W. Rep. 49. 

2 Blakely v. Patrick, 67 N. C. 40. See also Hayes v. 
Wilcox, 51 Ia. 732. 

21 Ellis v. Martin, 60 Ala. 394. 
gert v. White, 13 N. W. Rep. 426. 

22 Winslow v. Merchant’s Ins. Co.,4 Mect. 306; s. c., 
38 Am. Dec. 368. 

2% Price v. McComas, 31 N W. Rep. 511. And see 
to same effect: Stonebaker v. Ford,81 Mo. 533; Souders 
v. Voorhees, 12 Pac. Rep. 526; s. c., 24 Cent. L. J. 140. 

24 Kenyon v. Framel et al., 28 N. W. Rep. 37. See 
also Croswell v. Allis, 25 Conn. 301; Kelly v. Reid, 57 
Miss. 89; Draper v. Perkins, 57 Miss, 277. 

%. Jones Chat. Mort. 56, citing Croswell v. Allis, 
25 Conn. 301; Bullock v. Williams, 16 Pick. 33; Kelly 
v. Reid, 57 Miss. 89; Draper v. Perkins, 57 Miss. 277; 
Fowler v. Hunt, 48 Wis. 345; Person v. Wright, 35 Ark. 
169; Washington v. Love, 34 Ark. 93. And see Stone- 
baker v. Ford, 81 Mo. 532. As between the parties the 
rule is more liberal: Leighton v. Stuart, 26 N. W. Rep. 
198; Call v. Gray, 87 N. H. 428. 


To same effect: Eg- 
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means of separating the articles so that they 
may be identified. And where the mort- 
gage is of a specified number of articles of a 
certain kind, situated at a particular place, 
although it should appear that the number of 
such articles situated at the place mentioned is 
less than that specified in the mortgage,it may 
nevertheless be good as to those found at the 
place described.” 

IV. Schedules and Extrinsic Evidence.—It 
often happens that, because the list of articles 
mortgaged is too long to be inserted in the 
printed form of chattel mortgage ordinarily 
used, or because of some other reasons of 
convenience, the property is merely referred 
to in the mortgage as being described in a 
schedule made part thereof or attached 
thereto. In such case the presumption is 
in the absence of anything to the contrary, that 
the paper was annexed before the execution of 
the mortgage. The mortgage proper and 
the schedule are to be construed together as 
one instrument.” A description of property in 
a chattel mortgage is sufficient, as between 
the parties, where reference is made to a 
schedule attached to another mortgage of a 
specified date, made by the same mortgagor 
to another person.” And it is sufficient to 
charge strangers with notice where both mort- 
gages are duly filed in the same proper office 
and open to inspection.* -So it is held that a 
mortgage of all goods ina building, ‘‘a par- 
ticular schedule of which shall be annexed’’ 
to the mortgage, is valid as to all goods in the 
place at the time of its execution, altough 
no schedule is ever filed.” It is a rule of 
very general application to written instru- 
ments of almost every kind, that parol or 
other extrinsic evidence is admissible to as- 
certain the nature and qualities of the subject 
to which the instrument refers, so that it 


2% Merchant’s Nat. Band v. McLaughlin, 2 Fed. Rep. 
128. 

27 See authorities cited in note 24, supra. 

23 Belknap v. Wendell, 1 Fost. (N. H.) 175. 

29 Page v. Kendig (N. J. Ct. of Chancery), 7 Atl. 
Rep. 878; Edgell v. Hart, 9 N. Y. 218, 216. And see 
Barton v. Dawes, 10 C. B. 261. 

9% Newman v. Tymeson, 13 Wis. 172; 8. c., 80 Am. 
Dee. 735. 

31 Td. 

82 Winslow v. Merchant’s Ins. Co., 4 Mete. 306; s. C., 
88 Am. Dec. 368. And see Van Hensen v. Radcliff, 17 
N. Y. 580. But where the description in the mortgage 
is not sufficient, failure to annex the schedule will in- 

alidate it: Jones Chat. Mort. § 73. 





may be applied to the proper subject-matter.” 
This rule is applicable to descriptions of 
property in chattel mortgages.** Thus, it is 
held that, where property is described in a 
chattel mortgage as ‘‘one portable saw-mill,’’ 
parol evidence is admissible to show that the 
‘*skid-engine’’ used to run the mill was a part 
thereof and intended to be included by the 
description.” So where the mortgage is of 
all the articles in a certain shop or store, 
parol evidence is admissible to show what 
articles were in the place at the time of the 
execution of the mortgage.*™ And where the 
mortgage included ‘‘one ton of wire,’’ parol 
evidence was admitted to show that the par- 
ties did not intend by the the description an 
exact ton, but a certain mass of wire stored 
ina certain place and called a ton.” So 
where the mortgage was of ‘‘all the furniture 
and other articles of personal property in and 
about’’ a certain place, parol evidence was 
admitted to show that, immediately after the 
execution of the mortgage, the mortgagor 
pointed out to the mortgagee a certain car- 
riage then on the premises as included in the 
mortgage.** And in nearly every case here- 
inbefore cited, in which a defective descrip- 
tion was held sufficient, parol evidence was ad- 
mitted to make it certain. 
W. F. Exvciorr. 
Indianapolis, Ind. 

33 Doe ex dem Morton v. Jackson, 40 Am. Dee. 107, 
and authorities cited in note, 109. See also Ganson v. 
Madigan, 15 Wis. 144; s. c., 82 Am. Dec. 659, note 667, 
and 1 Greenl. Ev. § 286. 

% Burns v. Harris, 66 Ind. 536; Ellis v. Martin, 60 
Ala. 394; Elder v. Miller, 60 Me. 118; Jordan v. Bank, 
11 Neb. 499; Curtis v. Martz, 14 Mich. 506; Adams v. 
Hill, 10 Kan. 627. 

% Weber v. Illing, (Wis.) 27 N. W. Rep. 834. 

% Harding v. Coburn, 12 Metc. 333; Lawrence v. 
Evarts, 7 Ohio St. 194; Burditt v. Hunt, 25 Me. 419; s. 
c. 48 Am. Dee. 289. 


37 Barry v. Bennett, 7 Mete. 353. 
%8 Goulding v. Swett, 13 Gray, 547. 
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JURISDICTION OF UNITED STATES CIR- 
CUIT COURTS.—REMOVAL OF CAUSES. 





An act to amend the act of Congress approved 
March third, eighteen hundred and seventy- 
five, entitled ‘‘An act to determine the juris- 
diction of circuit courts of the United States 
and to regulate the removal of causes from 
State courts, and for other purposes and to 
further regulate the jurisdiction of circuit 
courts of the United States, and for other pur- 
poses. 


Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, That the first section of an act en- 
titled ‘‘An act to determine the jurisdiction of cir- 
cuit courts of the United States, and to regulate 
the removal of causes from State courts, and for 
other purposes.”’ approved March third, eighteen 
hundred and seventy-five, be, and the same is here- 
by, amended so as to read as follows: ‘‘That the 
circuit courts of the United States shall have origi- 
nal cognizance, concurrent with the courts of the 
several States, of all suits of a civil nature. at com- 
mon law or in equity, where the matterin dispute 
exceeds, exclusive of interest and costs, the sum 
or value of two thousand dollars, and arising un- 
der the constitution or laws of the United States, 
or treaties made, or which shall be made, under 
their authority, or in which controversy the 
*United States are plaintiffs or petitioners, or in 
which there shall be a controversy between cit- 
izens of different States, in which the matter in 
dispute exceeds, exclusive of interest and costs, 
the sum or value aforesaid, or a controversy 
between citizens of the same State, claiming lands 
under grants of different States, or a controversy 
between citizens of a State and foreign States, cit- 
izens, or subjects, in which the matter in dispute 
exceeds, exclusive of interest and costs, the sum 
or value aforesaid, and shall have exclusive cog- 
nizance of all crimes and offenses cognizable un- 
der the authority of the United States, excopt as 
otherwise provided by law, and concurrent juris- 
diction with the district courts of the crimes and 
offenses cognizable by them. But no person shall 
be arrested in one district for trial in another in 
any civil action before a circvit or distriet court; 
and no civil suit shall be brought before either of 
said courts against any person by any original 
process of proceeding in any other district than 
that whereof he is an iohabitant; but where the 
jurisdiction is founded only on the fact that the 
action is between citizens of different States, suit 
shall be brought only in the district of the resi- 
dence of either the plaintiff or the defendant; nor 
shall any circuit or district court have cognizance 
of any suit except upon foreign bills of exchange, 
to recover the contents of any promissory note or 
other chose in action in favor of any assignee, or 
of any subsequent holder, if such instrument be 
payable to bearer and be not made by any vor- 
poration, unless such suit might have been prose- 
cuted in such court to recover the said contents if 
no assignment or transfer had been made; and the 





circuit courts shall also have appellate jurisdiction 
from the district courts, underthe regulations and 
restrictions prescribed by law.”’ 

“Sec. 2. That any suit of a civil nature, at law 
or in equity, arising under the Constitution or 
laws of the United States, or treaties made, or 
which shall be made, under their authority, of 
which the circuit courts of the United States are 
given original jurisdiction by the preceding sec- 
tion, which may now be pending, or which may 
hereafter be brought, in any State court, may be 
removed by the defendant or defendants therein 
to the circuit court of the United States for the 
proper district any other suit of a civil nature, at 
law or in equity, of which the circuit courts of the 
United States are given jurisdiction by the pre- 
ceding section, and which are now pending, or 
which may hereafter be brought, in any State 
court, may be removed into the circuit court of 
the United States for the proper district by the 
defendant or defendants therein being non-resi- 
dents of that State; and when in any suit men- 
tioned in this section there shall be a controversy 
which is wholly between citizens of different 
States, and which can be fully determined as be- 
tween them, then either one or more of the de- 
fendants actually interested in such controversy 
may remove said suit into the circuit court of the 
United States for the proper district. And where 
a suit is now pending, or may be hereafter brought, 
in any State court, in which there is a controversy 
between a citizen of the State in which the suit is 
brought and a citizen of another State, any de- 
fendant, being such citizen of another State, may 
remove such suit into the circuit court of the 
United States for the proper district, at any time 
before the trial thereof, when it shall be made to 
appear to said circuit court that, from prejudice or 
local influence, he will not be able to obtain justice 
in such State court, or in any other State court to 
which the said defendant may, under the laws of 
the State, have the right, on account of such pre- 
judiee or local influence, to remove said cause: 
Provided, That if it further appear that said suit 


‘can be fully and justly determined as to the other 


defendants in the State court, without being 
affected by such prejudice or local influence, and 
that no party to the suit will be prejudiced by a 
separation of the parties, said circuit court may 
direct the suit to be remanded, so far as relates to 
such other defendants, to the State court, to be 
proceeded with therein. At any time before the 
trial of any suit which is now pending in any cir- 
cuit court or may hereafter be entered therein, 
and which has been removed to said court from a 
State court on the affidavit of any party plaintiff 
that he had reason to believe and did believe that, 
from prejudice or local influence, he was unable 
to obtain justice in said State court, the circuit 
court shall, on application of the other party, 
examine into the truth of said affidavit and the 
grounds thereof, and, unless it shall appear to the 
satisfaction of said court that said party will not 
be able to obtain justice in such State court, it 
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shall cause the same to be remanded thereto. 
Whenever any cause shall be removed from any 
State court into any circuit court of the United 
States, and the circuit court shall decide that the 
cause was improperly removed, and order the 
same to be remanded to the State court from 
whence it came. such remand shall be immediately 
carried into execution, and no appeal or writ of 
error from the decision of the circuit court so re- 
manding such cause shall be allowed.” 

That section three of said act be, and the same 
is hereby, amended so as to read as follows: 

“Sec. 3. That whenever any party entitled to re- 
move any suit mentioned in the next preceding 
section, except in such cases as are provided for 
in the last clause of said section, may desire to re- 
move such suit from a State court to the circuit 
court of the United States, he may make and file 
a petition in such suit in such State court at the 
time, or any time before the defendant is required 
by the laws of the State or the yule of the State 
court in which such suit is brought to answer 
or plead to the declaration or complaint of 
the plaintiff, for the removal of such suit 
into the circuit court to be held in the 
district where such suit is pending, and shall 
make and file therewith a bond, with good 
and snfiicient surety, for his or their enterirg in 
such circuit court, on the first day of its then next 
session, a copy of the record in such suit, and for 
paying all costs that may be awarded by the said 
circuit court if said court shall hold that-such suit 
was wrongfully or improperly removed thereto, 
and also for their appearing aud entering special 
bail in such suit, if special bail was originally 
requisite therein. It shall then be the duty of the 
State court to accept said petition and bond, and 
proceed no further in such suit; and the said copy 
being entered as a foresaid in said circuit court of 
the United States, the cause shall then proceed in 
the same manner, as if it had been originally com- 
menced in the said circuit court; and if in any ac- 
tion commenced in a State court the title of land 
be concerned, and the parties are citizens of the 
same State, and the matter in dispute exceed the 
sum or value of two thousand dollars, exclusive of 
interest and costs, the sum or value being made to 
appear, one or more of the plaintiffs or defend- 
ants, before the trial, may state to the court, and 
make affidavit if the court require it, that he or 
they ¢laim and shall rely upon a right or title to 
the land under a grant from a State, and produce 
the original grant, or an exemplification of it, ex- 
cept where the loss of public records shall put it 
out of his or their power, and shall move that any 
one or more of the adverse party inform the court 
whether he or they claim a right or title to the 
land under a grant from some other State, the 
party or parties so required shall give such infor- 
mation, or otherwise not be allowed to plead such 
grant or give it in evidence upon the trial; and if 
he or they inform that he or they do claim under 
such grant, any one or more of the party moving 
for such information may then, on petition and 





bond, as hereinbefore mentioned in this act, re- 
move the cause for trial tu the circuit court of the 
United States next to be holden in such district; 
and any one of either party removing the cause 
shall not be allowed to plead or give evidence of 
any other title than that by him or them stated as 
aforesaid as the ground of his or their claim.” 
Sec. 2. That whenever in any cause pending in 


.any court of the United States there shall be a re- 


ceiver or manager in possession of any property, 
such receiver or manager shall manage and oper- 
ate such property, according to the requirements 
of the valid laws of the State in which such prop- 
erty shall be situated, in the same manner as the 
Owner or possessor thereof would be bound to do 
if in possession thereof. Any receiver or mana- 
ger who shall willfully violate the provisions of 
this section shall be deemed guilty of a misde- 
meanor, and shall, on conviction thereof be pun- 
ished by a fine not exceeding three thousand dol- 
lars, or by imprisoment not exceeding one year, 
or by both said punishments, in the discretion of 
the court. 

Sec. 3. That every. receiver or manager of any 
property appointed by any court of the United 
States may be sued in respect of any act or trans- 
action of hisin carrying on the business connected 
with such property, without the previous leave of 
the court in which such receiver or manager was 
appointed; but such suit shall be subject to the 
general equity jurisdiction of the court in which 
such receiver or manager was appointed, so far as 
the same shall be necessary tothe ends of justice. 

Sec. 4. Thatall national banking associations 
established under the laws of the United States 
shall, for the purposes of all actions by or against 
them, real, personal or mixed, and all suits in 
equitv, be deemed citizens of the States in which 
they are respectively located; and in such cases 
the circuit and district courts shall not have juris- 
diction other than such as they would have in 
cases between individual citizens of the same 
State. ' 

The provisions of this section shall not be held 
to affect the jurisdiction of the courts of the 
United States in cases commenced by the United 
States or by direction of any officer thereof, or 
cases for winding up the affairs of any such bank. 

Sec. 5. That nothing in this act shall be held, 
deemed or construed to repeal or affect any juris- 
diction or right mentioned either in sections six 
hundred and forty-one, or in six hundred and 
forty-two, or in six hundred and forty-three, or 
in seven hundred and twenty-two, or in title 
twenty-four of the Revised Statutes of the United 
States, or mentioned in section eight of the act of 
congress of which this act is an amendment, or in 
the act of congress approved March first, eighteen 
hundred and seventy-five, entitled ‘‘An act to pro- 
tect all citizens in their civil or legal rights.” 

Sec. 6. That the last paragraph of section five 
of the act of congress, approved March third, 
eighteen hundred and seventy-five, entitled *‘An 
act to determine the jurisdiction of circuit courts 
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of the United States, and to regulate the removal 
of cases from State courts, and for other pur- 
poses,” and section six hundred and forty of the 
Revised Statutes, and all laws and parts of laws 
in conflict with the provisions of this act, be, and 
the same are hereby repealed: Provided, that this 
act shall not affect the jurisdiction over or dis- 
position of any suit removed from the court of any 
State, or suit commenced in any court of the 
United States, before the passage hereof except 
as otherwise expressly provided in this act. 

Sec. 7. That no person related to any justice or 
judge of any court of the United States by affinity 
or consanguinity, within the degree of first cousin, 
shall hereafter be appointed by such court or 
judge to or employed by such court or judge in 
any office or duty in any court of which such jus- 
tice or judge may be a member. 

Approved, March 3, 1887. 
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FRAUDULENT CONVEYANCE—NO PARTICIPA- 
TION IN BY GRANTEES—VALID AGAINST 
SUBSEQUENT PURCHASER]JWITH ;NOTICE. 


BONNEY V. TAYLOR. 


Supreme Court of Missouri, November 165, 1886. 


Ejectment—Lands Conveyed to Hinder or Delay 
Creditors.—In an action of ejectment, where it is ad- 
mitted that the defendant has received his conveyance 
by general warranty deed, who assumed the payment 
of the grantor’s debts, with full knowledge at the 
time of the existence of the other recorded deeds of 
the same property to the plaintiffs, though it appears 
that the purpose of which conveyances, on the part 
of the grantor, was to hinder or delay his existing 
creditors, but not subsequent as yet, in the absence of 
evidence that the plaintiffs were parties or privies to 
any fraud in the execution of the deeds to them, it is 
immaterial whether, at the time of the execution of 
their deeds, the grantor was indebted or in failing 
circumstances, and the plaintiffs are entitled to re- 
coyer possession of the lands. 


Appeal from Lewis County Circuit Court. 

The facts are stated in the opinion, which was 
delivered by SHERWOOD, J.: 

The plaintiffs brought ejectment for forty acres 
of land formerly owned by Jeremiah Taylor, their 
ancestor. 

Being in embarrassed circumstances, and largely 
indebted, indebted to such an extent that it was 
understood that his liabilities would consume all 
of his estate, he conveyed the same to the several 
members of his family, the forty acres in dispute, 
to the plaintiffs. ‘There were six to ten of these 
voluntary conveyances, which were executed 
about the middle of February, 1877, and filed for 
record before a subsequent conveyance made by 
the same grantor to the defendant, to be pres- 
ently noticed. There can be no question that the 
purpose of the grantor, Jeremiah Taylor, was to 


‘sumed the payment of said debts. 





hinder or delay his creditors ; but in this fraudulent 
purpose there is no evidence that the grantees in 
the voluntary conveyances participated. 

On the sixth of March 1877, proceedings in 
bankruptcy were instituted by Cole Bros.; of St. 
Louis, in the United States District Court of St. 
Louis, against Jeremiah Taylor, based in large 
part on the very deeds he had made. Process 
issued and served upon him. He called to his aid 
an attorney, who advised that he was in no con- 
dition to make said deeds, and that the grantees 
should reconvey him at once. His son-in-law, Mr. 
Patterson, and bis son, J. B. Taylor, reconveyed. 
A deed was written for plaintiffs to reconvey. 
They did not make it. What, farther, to do amidst 
the financial ruin was the question with Jeremiah 
Taylor and his family. It was proposed and advised 
that,as the father and mother were too far advanced 
in years to cope with a debt so large, their chil- 
dren should take the whole estate, provide for the 
parents a comfortuble home and support the re- 
mainder of their days, and meet the debts. This 
proposition was declined by Messrs. Patterson, J. 
L. and I.B. Taylor, and was accepted by William I. 
Taylor, defendant. Thereupon, Jerry Taylor and 
wife, on the 30th of May, 1877, conveyed by gen- 
eral warranty deeds his landed estate, including 
the forty acres in question to defendant, who as- 
Time was 
given him by his creditors, and a dismissal of 
the bankrupt proceedings secured. During the 
lifetime of Jeremiah Taylor he remained undis- 
turbed in his old home, and his widow is now 
there with her son, the defendant. When Jere- 
miah Taylor made this voluntary deed to plaint- 
iffs he retained the actual possession of the land 
in question, and on making the deed to defendant 
of the 30th of May, 1877, delivered and surren- 
dered to him the immediate actual possession 
thereof, and he has ever since held and enjoyed 
it. Plaintiffs were never in possession. 


On this state of facts the court declared the law 
thus: 

First. It is admitted that defendant, at the time 
he contracted with Jeremiah Taylor, had full 
knowledge of the existence of plaintiff’s deed. 
There is no evidence that plaintiffs were parties or 
privies to any fraud in the execution of the deed 
to them. Therefore, it is immaterial whether, at 
the time of the execution of the deed to theni, said 
Taylor was or was not indebted or in failing cir- 
cumstances. 


Second. That the evidence ofthe plaintiffs hay- 
ing shown that their deed was filed for record 
before J. Taylor made his deed to defendant, 
and the evidence of defendant showing that de- 
fendant at the time le took the deed from J. 
Taylor for the land in controversy, had actual no- 
tice of the deed to plaintiffs for the land in con- 
troversy. And the evidence failing to show that 
plaintiffs were parties or privies to any fraud 
upon the part of J. Taylorin making the deed 
to plaintiffs for the land in controversy, plaint- 
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iffs are entitled to recover the possession of said 
land in this suit. 

The chief question presented by the record is 
the correctness of these declarations. 

The determination of this question requires an 
examination of two sections of the stature relat- 
ing to fraudulent conveyances, which are as fol- 
lows: 

Sec. 2497. “‘Every conveyance or assignment, 
in writing or otherwise, of any estate or interest 
in lands, or in goods and cha'tels, * * * made or 
contrived with the intent to hinder, delay or de- 
fraud creditors, * * * or to defraud or deceive 
those who shall purchase the same lands, * * * 
shall be from henceforth deemed and taken, as 
against said creditors and purchasers, prior and 
subsequent, to be clearly and utterly void.” 

Sec. 2493. ‘‘No such conveyance or charge 
shall be deemed void, in favor of a subsequent 
purchaser, if the deed of conveyanee shall have 
been duly acknowledged, or proved and recorded. 
or the purchaser have actual notice thereof at the 
time of the payment of the purchase money, un- 
less it shall appear that the grantee in such con- 
veyance, or persons to be benefited by such 
charge, was party or privy to the fraud intended.” 

Section 2, of the laws of 1825, p. 401-2, is a sub- 
stantial transcript of section 2, ch. 5, 13 
Eliz. and of section 2, ch. 4, 27 Eliz. and 
there is no such section to be found in the laws of 
1825, as section 2498. That section is first found 
in the laws of 1845, and in the margin are the very 
significant words: ‘Qualification of preceding 
section as to subsequent purchasers.’’ This mar- 
ginal explanation continues in the Revised Stat- 
utes of 1855, and the General Statutes, of 1865. 
Taking this statute as res integra, it seems to me 
that it needs no construction; that it is its own 
interpreter; for construction has no office to per- 
form where the language employed is plain and 
umambiguous. Section 2497, affords protection 
to two classes of persons: 

First. Creditors who are protected against 
“every conveyance, assignment, ete., made or 
contrived with the intent to hinder, delay or de- 
fraud’’ them. 

Second. Purchasers who are protected against 
“every conveyance, etc., made or contrived with 
the intent * * * to defraud or deceive those 
who shall purchase the same lands,” etc. 

And in both class of cases. the conveyance, if 
made with either contraband intent, is declared 
‘tas against said creditors and purchasers, prior 
and subsequent, to be clearly and utterly void.”’ 
But right here section 2498 comes in with its im- 
portant qualification, declaring in the clearest 
possible terms that: ‘‘No such conveyance or 
charge shall be deemed void, in favor of a subse- 
quent purchaser, if the deed or conveyance shall 
have been duly acknowledged, etc., or the pur- 
chaser have actual notice thereof, * * * unless 
* * * the grantee insuch conveyance * * * 
was party or privy to the fraud intended.’’ This 
language is so plain that it need no adventitious 





aids of argument or gloss to explain or enforce its 
manifest provisions, and fully justifies the declar- 
ations of law already quoted, and, but for decis- 
ions heretofore made by this court,and now re- 
lied on here, such a work would be one of 
supererogation. 

The case of Howe v. Waysman, 12 Mo. 169, was 
one where Waysman and Roy, sons-in-law of 
James Howe, and A. J. Howe his minor son, 
brought trover against John H. Howe, who, fora 
full and fair value, in April, 1831, bought from 
James Howe certain slaves then in his possession, 
which said James Howe, then indetted and insol- 
vent, with his own means had bought in July, 
1829, in Kentucky, and with the design and for 
the avowed purpose of shielding the slaves from 
his creditors, thereupon had the conveyance made 
to his three minor children, two of whom respect- 
ively afterwards intermarried with Waysman and 
Roy. The bill of sale was not put to record, nor 
did the purchaser, John H. Howe, have any notice 
of the conveyance made in Kentucky to the minor 
children of James Howe, at the instance of the 
latter; and all evidence of the fraudulent conduct 
of James Howe was rejected, and the children 
prevailed in the lower court; but the judgment 
was reversed and the cause remanded, with direc- 
tions to receive evidence of the fraud. But it is 
to be observed of that case, that the statute of 
1845, with the important qualification as to subse- 
quent purchasers contained in section 2498, was 
not in force when the fraudulent transactions took 
place. And certainly that case cannot be regarded 
as being an adjudication of the force and effect of 
a section not in existence when the transaction to 
be passed upon occurred. So much for that case. 

The case of Henderson v. Dickey, 50 Mo. 161, is 
very obscurely reported. Its rulings are based 
in large part on the preceding case, and takes 
no note of the change produced by the addition 
of the qualifying words contained in section 2498. 
The circumstances appear to have been these: 
Wasson, in embarrassed circumstances and de- 
sirous of keeping his property out of the reach of 
his creditors, bought block ‘‘E’’ in Carondelet of 
Bowlin, and paid for it, but, for the purpose afore- 
said, had the conveyance made to his brother-in- 
law, Taylor, who paid nothing, and who was well 
acquainted with the design for which the block 
was conveyed to him, and he was to re-convey 
when Wasson recovered from his financial em- 
barrassment. Subsequently, Taylor refused to 
convey to Wasson, but did attempt to convey 
to his sister Mrs. Wasson, but in attempting to do 
so, by mistake, conveyed to his sister block ‘*H”’ 
instead of block **E.’’ Subsequently; Wasson and 
wife in payment of a debt due from Wasson to 
Henderson, conveyed to him block *“‘E,”’ and, after 
her husband’s death, Mrs. Taylor, who had re- 
fused to join with her husband in his conveyance 
to Mrs. Wasscn, relinquished to Henderson her 
interest in block ‘EK.’ After this Henderson 
died, and the heir of Taylor and her husband 
Dickey took possession of block “‘E,’’ claiming 
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under Taylor. Whereupon. Henderson’s heirs 
instituted equitable proceedings to correct the 
mistake aforesaid, and for possession of block 
“E.” and the mistake made being plainly estab- 
lished. and Taylor's bzir being a mere volunteer. 
the equities of the case were so clearly with the 
plaintiffs as to require no discussion. and no 
application of the statute in question: for the 
circumstances of the case when sifted of all ex- 
traneous matter ieft but remaining an answer to 
be returned to this question: Whether a mistake 
in the description of land can be corrected against 
the heir of one who held the land im the capacity 
of = mere trustee. and while thus bolding it made 
such mistake is attempting to convey it? The 
case of St. Louis. etc. Ins. Co. v. Cravens. 69 Mo. 
72, sumply involved the question as to which of 
two creditors bad 2 better title and superior 
equity. the one who bought at a sale under a duly 
recorded deed of trust. made by the busband and 
wife. when the title bad been placed in the wife 
to defraud the creditors of the busband. or the 
creditors who. subsequently thereto. acquired a 
lien on the land by transcript of a judgment from 
@ justice of the peace. and sold the land there- 
under. prior to the sale under the deed of trust. 
That case is vot in point bere. No more is that 
of Lillard v. Shannon. @ Mo. 522. where. among 
otber things. it is simply ruled that. where land 
is fraudulently bought at execution «ale and the 
title placed in a third person. who pays po money 
therefor. but ie merely used a+ a copvenience. that 
euch third person cannot assume the role of an 
impocent purchaser. LEgually irrelevant tw the 
present inquiry is the case of Gamble v. Johuson. 
9 Mo. 598. in relation to a conveyance being void 
as againet the claim of creditors, when made by 
ap insolvent to a grantee ov good consideration, 
though such granice were ignorant of the inusol- 
vency and innocent of the fraud. This brioge me 
to consider the case of Shaw v. Tracy, 63 Mo. 224. 
where the cases just cited are referred to with 
approval] and in support of the position there 
taken. And it is justly claimed that that case. if 
adhered to, is decisive of the present one. But 
in that case, the statutory qualification as to sub- 
sequent purchasers was not adverted to. And it 
is there taken for granted that our statute is a sub- 
stantial re-enactment of the English statutes, with 
such modifications as embody the English con- 
struction of those statutes. And it is also 
asserted in that case, that our statute is substan- 
tially that of New York, from which it seems to 
have been taken, and that our legislature will be 
presumed to have enacted that statute in the sense 
in which it had been construed in the State from 
which it was taken. 

The English statute in relation to fraudulent 
conveyances had been construed in New York, 
and chancellor Kent had held, though with great 
reluctance and because he felt himself bound by 
the English precedents, that, where a voluntary 
conveyance was made, it could not prevail against 
a subsequent purchaser with implied notice only 


| 


of the prior deed. Sterry v. Arden, 1 Johns. Ch. 
261. This wasin 1814. This decree was after- 
wards affirmed on other grounds in the court of 
errors. Verplank v. Sterry, 12 Johns. 536, in 1815. 


| Bat Spencer, C. J., in an elaborate opinion com- 


batted the English doctrine. contending that no 
voluntary conveyance not originally fraudulen:* 


| was within the statute. and the court of errors left 


| that point open for fature determination. 


But the 
doctrine of Chief Justice Spencer was afterwards 
asserted in the supreme court of that State. 
Jackson v. Town. 4 Cow. 599, where it was ruled 


| that. a deed made without fraudulent intent. and 








on a good cousideration. was valid within 27 Eliz.. 
as against subsequent purchasers. This was in 
1825. 

In 1529, the legislature of New York enacted 
section 2. Revised Statutes, p. 134. which is similar 
to section 2498, whereby . the difficulty experienced 


| by Chancellor Kent in Sterry v. Arden. was done 


away with. by providing that. eit er constructive 
or actua] notice should prevent a conveyance from 
being deemed fraudulent in favor of a subsequent 
purchaser. unless it should appear that the 
grantee in such conveyance was privy to the fraud 
intended. Andin the margin of the section is 
noted that it is 2 qualification of the preceding 
section. This legislative change. in view of the 
cireum-tances already noticed. possesses marked 
significance. and Chancellor Kent has called atten- 
tion to it. 4 Kent. 464. Onur statute of 1845 must 
be presumed to bave been adopted in the light of 
those decisions and of that additional statute. 
And this change must be boroe in miod when con- 
sidering the rulings made in other States possess- 
ing bo statutory enactment. 

But in this case, it is not to be overlooked that 
not only is there no evidence whatever that the 
plaintiffs were privy to the fraud intended, but 
there is no evidence that Jeremiah Taylor con- 
templated any fraud,except as against existing 
ereditore; there is not a particle of evidence that 
be even remotely entertained a fraudulent design 
as Lo subsequent purchasers. Unless such a design 
were entertained against them, it would avail 
nothing to defendant to prove a design to defeat 
existing creditors. As befare stated, the statute 
extends its protection over two classes of persons. 
creditors and purchasers, and to assert that proof 
of adesign to defraud one class is any proof of a 
design to defraud the other, is to confound and to 
obliterate the clearest possible statutory distine- 
tions. The statute in each instance levels its 
denunciations against ‘‘the fraud intended,” and 
not against some other fraud. This distinction is 
clearly pointed out in the dissenting opinion of 
Henry. J., in the case now under discussion, and 
is supported, as there shown, by abundant and 
convincing authority. After a careful examination 
of the authorities, ] have no hesitation in saying 
that the dissenting opinion in that case should 
have been the opinion of the court. It is proper 
to add that the views here advanced, as to the 
proper construction of the statute in question, 
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have since been recognized, to some extent, in the 


itors, the conclusion necessarily follows, that the 
plaintiffs were prima facie parties to the intended 
fraud: and the onus probandi would be on them, to 


| show by extrinsic matters of fact, that they were not 


ease of Charles vy. Patch, 4 West. Rep. 76, | 
by the learned judge who delivered the 
opinion of the court in Shaw v. Tracy. 


For the reasons already given, the doctrine of | 


that case is hereby disapproved, and the judgment 
of the lower court is affirmed. Bat in affirming 
that judgment it is a matter of regret with us all, 


that the praiseworthy efforts of the defendant to | 


protect his parents in their old age should not 
have met with more generous recognition at the 
hands of the plaintiffs; but considerations like 
these cannot prevail against the mandates of the 
law. and we only mention them to show the re- 
luctance with which we affirm the judgment. 
All concur. 


Nore.—It will be evident to any logician that, in 
this case, the court has not interpreted the meaning of 
section 2497 correctly: because it has not realized the 
difference in the meaninz: of those slippery little par- 
ticles, “and,” “or.” “And” is a connective between 
two terms, and means that what is affirmed of ore 
term is affirmed of the other. For instance, “He 
struck James and John, means that both James and 
John were struck. (On the other band, “or” is an ex- 
clusive alternative, and means that what is true of one 
term is not true of the other. Thus, “Roger Bacon 
died in 1284 or 1292; ” it is certain that he could not die 
in both years. “Henry Fielding was born in Dublin 
or Somersetshire;” he could not be born m both 
places.! In section 2497, the words, “creditors,” “pur- 
chasers,” are connected by the word, “and; ” +o also 
are the words, “prior,” “subsequent; ” and whatever 
is affirmed of one of these related terms, is affirmed of 
the other. It follows, consequently, that a deed, made 
with the intent to defraud purchasers, is, under this 
section, void as against creditors; and a deed made 
with the intent to defraud creditors, is void as against 
purchasers, both prior and subsequent. We are thus 
forced to the conclusion, that a deed, made with the 
intent to defraud creditors, is, under this section, as 
against subsequent purchasers, prime facie void. But 
now comes in the qualification, contained in section 
2498, that no such (7. ¢., prima facie void) deed, if duly 
acknowledged etc., shall be deemed void in favor of 
subsequent purchasers, unless it shall appear, that the 
grantee was a party, etc. It would seem that the onus 
probandi to prove that the grantee was not a party, 
etc., would be on the grantee: 1. Because such a deed 
is prima facie void; 2. Because the ability to prove 
that the grantee was not a party, ete., is peculiarly 
within the power of the grantee. But there are other 
grounds for dissenting from the opinion of the court 
in this case. A deed is a contract,’ and a contract is 
an agreement between two or more to do or not to do 
a particular thing.4 From the very nature of a con- 
tract, an agreement and concurrence of the minds of 
the parties; or a consent and harmony of their inten- 
tions, is essential to the validity of every contract.5 
If, therefore, Jeremiah Taylor made, executed, and 
delivered the deed, with an intent to defraud bis cred- 


1 Bowles’ Logic, 82; Mansel’s Aldrich, 103; Prolegomena 
Logica, 221. 
21 Phillips on Evidence, 821. 
8 Bouy, Law Dict., title “Deed.” 
41 Parsons on Contracts, 6. 
4 Lloyd v. Colston, 5 Bush, 500. 


parties to the intended fraud. 

The Supreme Court of the United States came toa 
similareconcilusion. It said: “A subsequent sale without 
notice, by a person who had made a settlement, not on 
a valuable consideration, was presumptive evidence of 
fraud, which threw on those claiming under such set- 
tlement the burden of proving that it was made bona 
fide.”* The careful reader will notice that section 
2497 makes no references to roluntary conveyances. 
It makes every fraudulent converances void. It would 
seem that, even if there were no such section, by the 
Principles of the common law a voluntary conveyance, 
made with the intent to defraud creditors, would be 
absolutely void, against a subsequent purchaser for a 
valuable consideration, who, in equity, by paring the 


| debts of his grantor, stood im the shoes of the cred- 








itors.* T. D. Haw ter. 


East Tawas, Mich. 


€Catheard v. Robinson,5 Pet. 238; 1 Storr’s Eq. Jur. 
sa 

T Fonblanque’s Equity, sec. 12; Cruise's Diz... title 7, 
ch. 2, sec. 1, § 7; Cruise's Dig., title 3, ch. 27, sec. 1, § 3; 
Sands v. Codwise, 4 Johns. 336; Salmon v. Bennett, I 
Am. Lead. Cas. 4%; 2 Sugden on Vendors, 7i2; | Story’s 
Eq. Jar. § 32 
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1. ABATEMENT — Trustee — Substitution — Judicial 
Sale — Landlord and Tenant —Consent Decree.——If 
plaintiff, a trustee, and defendant, a tenant, both die, 
the suit may be carried on by substituting the cestui 
que trust for the deceased trustee, and the landlord 
forthe tenant. A prior consent decree, executed by a 
conveyance, is superior to a subsequent judgment, and 
the title acquired under such decree is better than that 
acquired by an execution sale under the judgment.— 
Blalock v. Newhill, 8. C. Ga., Jan. 18, 1887; 18. E. 
Rep. 383. 


2. ACTION— Judgment — Joinder.——In Wisconsin, 
several causes of action may by statute be joined in 
one action, and in this point of view a judgment is to 
be regarded as a contract, and may be joined in the 
same action with an express contract.—Childs v. Har- 

is, etc. Co., 8. C. Wis., March 1, 1887; 32 N. W. Rep. 
43. 


3. ADMINISTRATION BOND — Liability of Surety— 
Deceased Principal.——aA surety on an administrator’s 
bond is liable for balance due from estate of deceased 
principal, although the latter died insolvent.—Kader v. 
Yeargin, 8. C. Tenn., March 1, 1887; 38. W. Rep 178. 


4. AMENDMENT — Misnomer —Evidence—A ppeal— 
Damages.——An amendment will be permitted if there 
is a misnomer in the complaint and defendant’s answer 
discloses his true name. The evidence of the book- 
keeper of a third party is competent to show a credit 
given on the books of that party by the consent and di- 
rection of the parties to the action. In Montana, an ap- 
pellate court can award damages to an appellee, if the 
appeal has been taken merely for delay.—Ramsey v. 
Courtland, etc. Co.,8. C. Mon., Jan. 28, 1887; 13 Pac. 
Rep. 247. - 

6. APPEAL.——An appeal, taken in Wisconsin within 
less than sixty days after the rendition of the jndg- 
ment, is premature and will be dismissed. — Joint 
School District, etc. v. Kemen, 8. C. Wis., March 
1, 1887; 32 N. W. Rep. 42. 

6. APPEAL—Bond—Married Woman.——An appeal 
bond is not too lateif filed before the order of dismissal 
is granted. A married womun may sell her paraphernal 
estate, under the order of a court, without the consent 
of her husband, if her necessities require it and he 
fails to furnish her with proper supplies.—Le Blane v. 
Rougeau, 8. C. La., Feb. 7, 1887; 1 South Rep. 420. 


7. APPEAL—Damages.——Upon the dismissal of an 
appeal, damages will not be given to the respondent 
upon bis unsupported affidavit, made upon information 
and belief that the appeal was without merit.—Kirby 
v. Harrington, 8. C. Cal., Feb. 15, 1887; 13 Pac. Rep. 
218. 


8. APPEAL—Pleading—Evidence—Deposition—Non- 
Resident—Statute.——In an appellate court, in Ne- 
braska, a plaintiff must maintain the same cause of ac- 
tion as in the court below, but, subject to this rule, he 
may plead any fact to show the validity of his claim. 
The deposition of a non-resident plaintiff may be 





taken by the defendant. Rulesas to non-resident wit- 
nesses stated. The statute of another State is a fact, 
and must be pleaded and proved.— Sells v. Hazard, S. 
C. Neb., March 1, 1887; 32 N. W. Rep. 66. 


9. APPEAL—Record—Assignment of Errors.——An 
appeal will not be allowed on a transcript which does 
not show by the certificate that it contains all the evi- 
dence, and that the appellant had taken all the proper 
steps. An assignment of errors of fact only is not ad- 
missable.— Thibodeaux v. Winder, 8. ©. La., Feb. 14, 
1887; 1 South. Rep. 451. 


10. APPEAL — State Court—United States Supreme 
Court—Federal Question.——Where one claiming land 
sued another holding adversely for a crop raised 
thereon by the latter, an appeal will not lie from the 
State to the United States Supreme Court, where the 
State court decides that one out of possession cannot 
bring such a suit, and also because the title to the land 
is not necessarily involved.—Martin v. Thompson, U. 
&. 8. C., Feb. 7, 1887; 7 S. C. Rep. 586. 


11. APPEAL—Stipulation—Record.——Where, upon 
appeal from a special to a general term of a court, a 
brief memorandum was indorsed by the attorneys of 
both parties “‘appeared and assented to as and for 
papers on appeal,” this memorandum was presumed 
on appeal to contain everything material to the appeal. 
—Creshull v. Mullen, N. Y. Ct. App., Jan. 25, 1887; 10 
N. E. Rep. 430. 


12. APPEAL —Stockbolder—Dividend—Transfer.—— 
In an action by the beneficiary of stock against the 
nominal stockholder for dividends and a transfer of 
the stock, the corporation itself is not such a party as 
entitles it to an appeal.—Board of Liquidation v. New 
Orleans, etc. Co., 8. C. La., Feb. 7, 1887; 1 South. Rep. 
445. 


13. APPEAL—Suspensive Appeal. An appeal will 
not lie (as suspensive)from an interlocutory order al- 
lowing a new record in place of one mislaid or de- 
stroyed.—State ex rel. v. Judge, etc., 8. C. La., Feb. 7, 
1887; 1 South. Rep. 417. 


14. APPEARANCE—Answer—A flidavit.——In Iowa, a 
defendant need not appear before noon of the second 
day ofthe term, and a default taken before that time 
will besetaside. An answer, verified by affidavit, will 
be received in lien of the affidavit of merits required 
upon a motion to set aside a default.—Hucebner v. 
Farmers’, etc. Co., 8. C. lowa, March 4, 1887; 32 N. W. 
Rep. 13. 

15. ASSAULT — Intent to Kill. —— Shooting with 
intent to kill is an assault. The crime defined and 
graded by Rey. Stat. La. §§ 790, 791.—State v. Wil- 
son, 8. C, La., Feb. 7, 1887; 1 South. Rep. 418. 


16. ASSIGNMENT — Order—Garnishment.——An or- 
der not accepted and not in the hands of a banker is 
not an assignment. One who intervenes in a garnish- 
ment and claims as an assignee of a chattel mortgage 
must show how much is due on the mortgage.—Poole 
v. Carhart, 8. C. lowa, March 4, 1887; 32 N. W. Rep. 
16. 

17. ASSIGNMENT—Partial—Designating Fund—Me- 
chanic’s Liens—Prior Assignees—Estoppel.——A par- 
tial assignment of a claim against a county, payable out 
of a special fund, is valid if made bona fide, but fund 
must be designated. An assignment in good faith of 
a contractor’s claim takes precedence oyer the attested 
account of a material man filed to become a lien on the 
contractor’s fund, provided said assignment. is prior to 
such filing, and the county after using the improve 
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ments made is estopped to deny the claim of such as- 
signee.—Campbell v. Hildebrandt, S. C. Tex., Jan. 18, 
1887; 3S. W. Rep. 243. 

18. ATTACHMEN't—Chattel Mortgage—Substitution. 
——A creditor who causes an attachment to be levied 
upon the property of his debtor may be made a party 
to replevin suit, brought against the officer by persons 
claiming the property under a chattle mortgage. Con- 
struction of Kansas statutes as to substitution of at- 
tachment creditors.—Wufer v. Harvey Co. Bank, 8. 
C. Kan., March 4, 1887; 13 Pac. Rep. 209. acd 


19. ATTACHMENT—Priority—Levy.——If an attach- 
ment is levied by a deputy sheriff before a similar writ 
in the hands of the sheriff is levied, it will have priority 
over the latter, although the writ in the hands of the 
sheriff was first issued and first placed in the hands of 
the officer. The possession by the sheriff of goods sur- 
rendered to him by a chattel mortgagor is not such a 
possession as will defeat the levy of an attachment by 
another officer, even if the sheriff had in his hands an 
attachment, unlevied, against the same _ party.— 
Meacham v. Strong, 8. C. Wash. Ter., Jan. 21, 1887; 
13 Pac. Rep. 245. 


20. BarL—New Trial.——A _ prisoner, who has been 
sentenced to imprisonment with hard labor, is entitled 
to bail if his offense is bailable, when he has seenred 
an order for a new trial, and a writ of habeas corpus 
Will be issued to take him from the custody ofthe con- 
tractor who has charge of convicts.—Ez purte Davis, 
8. C. Fla., Jan. 12, 1887; 1 South. Rep. 332. 


21. BANK — National Banks — Violation of Law — 
Agency—Practice.——A national bank investing funds 
for a party contrary to law is liable to him in damages, 
and cannot say that its cashier had no authority to 
purchase the bonds in question, if it claimed the ap- 
preciation of such bonds. In Kentucky, it is not es- 
sential that, in a general verdict for the plaintiff, the 
jury shall assess the damages, if nothing remains to be 
done but to compute the amount by a simple arithmet- 
ical calculation.—Logan County Nat. Bk. v. Town- 
send, Ky. Ct. App., Feb. 10, 1887; 3S. W. Rep. 422.4.3 

22. BANK—National Banks.——It is unlawful fora 
national bank to Jend more than a certain amount of 

@money to the same person or firm, but the debtor can- 
not plead the illegality as a defense to a suit for the 
debt. The government can punish the bank by exact- 
ing a penalty for the violation of the law.— Wymans v. 
Citizens, etc. Bank, U. S. C. C. (Minn.), Feb. 1887; 
29 Fed. Rep. 734. 

23. BANKS-—Renewal—Evidence.——-A bank may re- 
cover on notes taken in renewal without showing that 
they were duly entered on their discount books.— 
Moseby v. Bedford Co. Bank, 8. C. Penn., Oct. 4, 1880; 
8 Atl. Rep. 166. 

24. BANKRUPTCY— Lien. A bankrupt cannot, 
after his discharge, purchase from his creditors debts 
against himself which have liens on his estate, and 
collect the same or a dividend tuereon out of his own 
estate in the hands of his assignee, as against holders 
of subsequent liens.—Jn re Burton, Bankrupt, U. 8. 
D.C. (W. Va.), Sept. 24, 1886; 29 Fed. Rep. 637. 


25. Bonps—Action Against Sureties on Treasurer’s 
Bond—Evidence.——Sureties on a treasurer’s bond 
are not liable for any conversion of the funds prior to 
the execution of the bond. In an action against the 
sureties, an official report by the treasurer showing 
the funds in question to have been in his possession at 
that time is admissible.—Barry v. Screwmen’s Benev. 
Assn., 8. C. Tex., Jan, 21, 1887; 38. W. Rep, 261. 








26. Bonps—Official Bond—Seal — Surety. If an 
official bond is signed by four persons, and has only 
three seals, the jury must determine whether one of 
the obligors adopted the seal of another. The county 
treasurer in Pennsylvania cannot release a surety on 
the bond of the tax collector.— Templeton v. Common- 
wealth, 8. C. Penn., Nov. 1, 1886; 8 Atl. Rep. 167. 


27. Bonps—State—Railroads—Lien—Constitution— 
Suit Against a State. The acts of 1865 and of 1881, 
relative to State bonds issued to the Hannibal & St. 
Joseph Railroad Company, are not in conflict with the 
constitution of Missouri, and a suit to compel State 
officers to assign a lien held by the State, in aceord- 
ance with a State statute, is not a suit against a State. 
—Rolston v. Crittenden, U. §. 8. C., Mareh 7, 1887; 7 
S. C. Rep. 599. 








28. BOUNDARY—When the boundary line between 
two tracts of land terminates at high-water mark on 
the sea-shore, the line should be continued perpendic- 
ular to high-water mark to low-water mark.— Morris 
v. Beardsley, 8. C. Conn., Jan. 26, 1887; 8 Atl. Rep. 
139. 


29. BRIDGES — Constitutional Law — Tolls — Street 
Cars. A bridge company having by its charter the 
right to charge specified tolls for vehicles, and accept- 
ing a new rate when anew bridge is built, cannot 
object thereafter to previous act as impairing the obli- 
gation of its contract, which authorized a street car 
company to have special rates of toll fixed by the court 
of quarter sessions. It is estopped by its acceptance 
of the act fixing the new rate. And a street ear, 
although a “‘yehicle,’”’ is not such a vehicle as falls 
within the provisions of the original charter. Ruling 
as to jury trials.— Monongahela, etc. Co. v. Pittsburg, 
etc. Co., S. C. Penn., Feb. 7, 1887; 8 Atl. Rep. 233. 





30. BURGLARY—Larceny — Practice — Continuance. 
Under an indictment for burglary and larceny in 
the same count, there may be a conviction for larceny 
only. A continuance is properly refused if there ap- 
pears to be a lack of diligence.—State v. Morgan, 8. 
C. La., Feb. 14, 1887; 1 South Rep. 456. 





31. CARRIER — Passenger — Ticket — Limitation of 
Liability.—-—A passenger who signs his ticket, which 
contains stipulations and limitations on the liability of 
the carrier, is bound by all those stipulations aud lim- 
itations, especially as he is put upon inquiry by the 
unusual fact that his signature is required at all, and 
that the ticket is sold at a reduced rate.—Bethea v. 
Northeastern, etc. R. Co., 8. C. 8. Car., Feb. 8, 1887; 
1S. E. Rep. 372. 


32. CERTIORARI— Appointment of Officer.——Cer- 
tiorari does not lie to vorrect the action of the mayor 
and aldermen of a city in appointing a police ofticer.— 
Attorney-General v. Mayor, etc. of Northampton, 8. 
J. C. Mass., Feb. 23, 1887; 10 N. E. Rep. 450. 


83. CHARITABLE Usk&s —Constitutional Law—Cer- 
tainty—Publie Policv—Trusts — Stare Decisis. A 
bequest and devise of property to the trustees of an 
incorporated “publication society” of the Presby- 
terian church, is not against public policy in Virginia 
or West Virginia, nor repugnant to any part of the 
constitution of the former State. Several legacies to 
charitable uses held invalid, by reason of uncertainty 
in the description of the beneficiaries. A decision of 
the supreme court, which establishes a rule of prop- 
erty, will not be departed from except for cogent rea- 
sons.— Wilson v. Perry, 8. C. App. W. Va., Nov. 20 
1887; 1S. E. Rep, 302. 
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34. CHATTEL MORTGAGE— Garnishment—Husband 
and Wife.—A chattel mortgage of a horse and earn- 
ings of the horse does not include earnings after the 
execution of the mortgage. The entrance money of a 
horse, entered at an agricultural fair for premiums, 
cannot be garnished by a creditor of a husband who, 
in his own name, entered the horse of his wife for 
competition for a premium, and paid the entrance fee 
out of her money.—McArthur v. Garman, 8. C. Lowa, 
March 4, 1887; 32 N. W. Rep. 14. 


35. COLLISION—Mutual Fault—Limitation of Lia- 
bility—Statute. Insurers, having paid losses, stand 
in the same position as the insured. When both ves- 
sels are in fault, the vessel damaged can recover only 
half the damage inflicted by the other. Where both 
vessels are damaged, or their cargoes, the losses of 
each are charged to the other, or the less set off 
against the greater. Construction and operation of 
U. S. Rev. Stat. § 4283, !imiting liability of owner of 
vessel in such cases.— Wovlonghan v. The Bristol, U. 
8. D. C. (N. Y.), Jan. 26, 18887; 29 Fed. Rep. 867. 


36. COLLISION—Negligence.——Question of fact as 
to negligence of a tug in towing a barge which came 
into collision with a sunken wreck.— The Sallie 
McDevitt v. The J. W. Paxson, U.S. C. C. (Penn.), 
Jan. 18, 1887; 29 Fed. Rep. 798. 


87. CONSTITUTIONAL Law—Provisions Mandatory 
—Interpretation of Code—Constitutionality of Act of 
March 19, 1885.——Constitutional provisions are abso- 
lutely mandatory, and, in determining the validity of 
a statute assailed for the non-compliance with such a 
provision, the court may go behind the statute to see 
whether the requirements were observed. The act of 
Mareh 19, 1885, amendatory of article 358 of penal code, 
is unconstitutional.— Hunt v. State, Tex. Ct. App., 
Nov. 4, 1886; 3S. W. Kep. 233. 

38. CONSTITUTIONAL Law—Repealing Act—Vested 
Rights.—Where a writ of ad quod damnum for con- 
demnation of land, issued while a special act relating 
thereto was in existence, held, that when such special 
act is repealed, the subsequent proceedings must be 
under the general law, unless a vested right had ac- 
erued under the special law.— Treacy v. Elizabeth- 
town, etc. Co., Ky. Ct. App., Feb. 24, 1887; 3 S. W. 
Rep. 168. 

389. CONSTITUTIONAL Law—Street Opening—Com- 
pensation —Bonds. Where the board of supervisors 
provided for the issue of bonds to pay for street im- 
provements, to be paid out of a general tax, where the 
benefit assessments were inadequate, there was a suf- 
ficient provision for compensation as required by the 
constitution.— Hubbard v. Sadler, N. Y. Ct. App., 
Jan. 18, 1887; 10 N. E. Rep. 426. 


40. CONSTITUTIONAL Law—Taxation for Levees. 
—Sections 14 and 16, Arkansas act of March 20, 1883, 
are unconstitutional and void. The legislature can 
appoint a special agency outside of the county au- 
thorities to assess taxes to build levees.—Davies v. 
Gaines, 8. C. Ark., Feb. 12, 1887; 3 8. W. Rep. 184. 


41. ConTract—Corporation—Evidence— Statute of 
Frauds—Notice.——A contract, made with the agent 
of a corporation, is valid if the party has ‘no notice of 
the rule of the corporation forbidding contracts not 
signed by its president. A contract to furnish mate- 
rials until notice be given to stop,is not within the 
statute of frauds, as a contract not to be performed 
within a year. A party, claiming that his contract is 
a renewal of an old contract with the predecessor of 
the defendant corporation, may prove such old con- 











tract, although the defendant is not bound by it.— 
Walker v. Wilmington, etc. Co., S. C. S. Car., Feb. 7, 
1887; 1S. E. Rep. 366. 


42. CONTRACT—To Pre-empt and Convey Govern- 
ment Lands, Void.—A contract to pay half the govern- 
ment price of land, in consideration of another pre- 
empting, and conveying half the land to him after 
title acquired, will not be specitiically enforced.—Mar- 
shall v. Cowles, 8. C. Ark., Feb. 12, 1887; 83S. W. Rep. 
188. 


43. CORPORATIONS—Subscription to Stock of Unin- 
corporated Company—Estoppel—Statute of Frauds. 
—Subscription to be paid when incorporation is 
completed, and in consideration of receiving a stock- 
holder’s right, is enforceable, and where others have 
subscribed on faith of such subscription, the sub- 
scriber is estopped to deny subscription. Statute of 
frauds does not apply.—Bullock v. Falmouth, etc. 
Road Co., Ky. Ct. App., Feb. 15, 1887; 3 S. W. Rep. 
129. 


44. Cosrs, ALLOWANCE OF—Funds with Receiver— 
Appeal—--.Payment of costs and counsel fees in ad- 
vance of the hearing from funds in the hands of the 
receiver, allowed in one case and refused in another.— 
Grant v. Phenix, etc. Co., U. 8. 8. C., Jan. 31, 1887; 7 
S. C. Rep. 586. 


45. COUNTIES — Contracts — County Judge.——The 
county judge cannot be sued for contracts made by 
him for the county under orders of the county com- 
missioners.— McConnell v. Wali, 8. C. Tex., Feb. 4, 
1887; 3S. W. Rep. 287. 


46. COUNTIES — County-Seat—Election—Discretion 
—Appeal——The statutes of West Virginia controlling 
cbanges of county-seats are general in their applica- 
tion. The rules regulating the popular elections held 
on those questions, the notices to be given, and other de- 
tails, must be substantially complied with to authorize 
achange. The general rule that matters of discretion 
are not subject to review has some exceptions. The 
procetdings of a county court, in the matter of chang- 
ing a county-seat, are subject. to be reviewed by writ 
of error issued by the supreme ecourt of appeals.— 
Welsh v. County Court of Wetzel Co.,8.C. App. Wi 
Va., Nov. 13, 1887; 18. E. Rep. 337. 


47. CouRTS—Districts—Jurors.——W hen, by statute, 
a judicial district of the United States has been divided, 
the circuit court of the original district will be kept in 
operation as long as it is necessary to try all offenses 
committed before the dividing statute went into effect. 
In such case, the jurors will be summoned from the 
body of the old district. Jurors, to be competent in 
United States courts, must be competent jurors in the 
courts of the State in which the court is held.— United 
States v. Hackett, U. 8. C. C. (Cal.), Jan. 31, 1887; 
29 Fed. Rep. 848. 


48. CRIMINAL Law — Affidavits —Appeal—Assign- 
ment of Errors.——Aflidavits cannot be made a part of 
the record by a mere recital of theclerk. An informa- 
tion for getting money under false pretenses must 
negative the pretense. An information may be first 
assailed by the assignment of errors, but this is not 
equivalent to a motion to quash.—Pattee v. State, 8. 
C. Ind., Feb. 18, 1887; 10 N. E. Rep. 421. 


49. CRIMINAL Law — Appeal from Justice —Circuit 
Court — Presumption. —— It will be presumed that a 
ease brought originally before a justice was regularly 
appealed to the circuit court, in the absence of any 
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thing in the record to the contrary.—State v. McKee, 
S. C. Ind., Feb. 17, 1887; 10 N. E. Rep. 405. 


50. CRIMINAL Law — Burglary —Indictment—New 
Trial—Diligence. Want of owner’s consent to the 
entry of the house need not be alleged in indictment 
for burglary. The constitutionality of art. 712 of 
Texas penal code is sustained. A motion for new trial 
on ground of neWly-discovered evidence is property 
overruled, unless it discloses due diligence to secure 
such evidence at the trial.—Smith v. State, Tex. Ct. 
App., Nov. 17, 1886; 3S. W. Rep. 238. 


51. CRIMINAL Law — Charge of the Court.——It is 
error for acourt to charge, that if the jury find that 
defendant did not assault B with intent to commit 
murder to at least find him guilty of aggravated as- 
sault.— Warren v. Gate, Tex. Ct. App., Nov. 24, 1886; 
3S. W. Rep. 240. ae 

52. CRIMINAL Law—Evidence—Threats—Cause for 
Hostility——Evidence of threats made by deceased 
are not admissible on a trial for murder unless de- 
fendant claims to have committed the homicide in self- 
defense. Evidence that deceased had in her posses- 
sion articles formerly belonging to defendant’s wife is 
not admissable.—State v. Clum, S. C. Mo., Jan. 31, 
1887; 3S. W. Rep. 200. 


53. CRIMINAL Law — Indictment — Perjury—False 
Statement Affecting Collateral Issue—Instructions.—— 
In an indictment for perjury, an allegation that a false 
statement was material is sufficient, and perjury may 
be assigned fora false statement effecting collateral 
issue. It is a fundamental error in a perjury case not to 
instruct the jury that a conviction can be had only 
upon the testimony of two creditable witnesses, or of 
one creditable witness corroborated strongly.— Wash- 
ington v. State, Tex. Ct. App., Oct. 16, 1886; 3. S. W. 
Rep. 228. 

54. CRIMINAL LAw—Information—Evidence. See 
opinion as to an information for larceny and as the in- 
structions given.— Williams v. State, Tex. Ct. App., 
Nov. 17, 1886; 3S. W. Rep. 226. 


55. CRIMINAL LAW — Jury —Statement in Public 
Journal—Judgment. Evidence, ina criminal case, 
printed in a newspaper, is a “‘statementin a public 
journal.” The judgment of the court as to the com- 
petency of a juror upon his declaration, under oath or 
otherwise, is conclusive.—Hopt v. People, U.S. 8. C., 
March 7, 1887; 7S. C. Rep. 614. : 


566. CRIMINAL Law—Manslaughter — Driving Wife 
from Home—Death from Exposure.—— Where a wife 
fled from the house from fear of death at the hands of 
her husband, and died from exposure, it is error to 
not permit the jury trying the husband to inquire 
whe her the fear was well grounded or not.—Hen- 
drickson v. Commonwealth, Ky Ct. App., Feb. 26, 
1887; 3S. W. Rep. 166. 

57. CRIMINAL LAW—Manslaughter—Evidence—De- 
fendant’s Belief—Cnaracter of Deceased—Threats of 
Deceased.—On an indictment for unlawful hilling, 
where it appears that deceased was about to strike 
defendant’s eleven-year-old son, when defendant 
struck him with a bottle a fatal blow, it is error to in- 
struct on manslaughter in the first degree. Defend- 
ant’s belief that deceased was about greatly to injure 
his son is inadmissible. Evidence of turbulent char- 
acter of deceased is admissible, where there is evi- 
dence that he commenced the attack, and evidence of 
threats by deceased against defendant is also admissi- 
ble.— State v. Downs, 8. C. Mo., Feb. 14, 1887; 3 8, 
W. Rep. 219. 














58. CRIMINAL Law—Perjury—Indictment.——Under 
Utah law, in an indictment for perjury it is sufficient 
to set forth the substance of the controversy, and in 
what court or the persons before whom the alleged 
false oath was taken.— People v. Greenwell, S.C. Utah, 
Feb. 2, 1887; 13 Pac. Rep. 89. 


59. CRIMINAL LAW—Prosecution under State Law 
after Conviction under City Ordinance.——A person 
may be indicted under the State law after conviction 
of the same offense under the city ordinance, it being 
shown that the penalty in former is fine and imprison- 
ment, while in the latter only a fine.—Kemper v. Com- 
monwealth, Ky. Ct. App., Feb. 19, 1887; 3 S. W. Rep. 
159. 


60. CRIMINAL LAw—Province of Jury—Assault to 
Rape.——It is the province of the jury to weigh the 
evidence, and if sufficient to support the verdict of 
assault to rape, it will not be disturbed.—Stout v. 
State, Tex. Ct. App., Nov. 17, 1886; 3 S. W. Rep. 
231. 

61. CRIMINAL LAW — Res Geste—Instruction. —— 
Declarations by defendant merely about the facts 
after commission of the offense, are no part of the 
res geste. Thecourt ina murdertrial properly omits 
a charge on manslaughter, unless evidence of that 
degree of homicide is given. Jones v. State, Tex. 
Ct. App., Nov. 17, 1886; 3S. W. Rep. 230. 





62. CRIMINAL LAaw—Taxes — Assessment—Owner- 
ship—National Bank—Appeal._—Art. 113 of Penal 
Code, requiring tax-payer to render property for 
assessment, applies also to property held by him ina 
fiduciary capacity, and includes national bank officers, 
with respect to the shares, etc., owned by stockholders. 
The submission of an appeaj upon agreement in 
writing, is binding upon the parties as to all questions 
waived.—Downes v. State, Tex. Ct. App., Nov. 24, 
1886; 3S. W. Rep. 242. 

63. CRIMINAL PRACTICE—Appeal.— Notice of ap- 
peal in criminal cases must be served on the clerk of the 
court as well as district attorneys.—State v. Rogers, 
S. C. Iowa, March 4, 1887; 32 N. W. Rep. 7. 


64. Customs Dutits—Parts of Machine.——Con- 
struction of tariff act of 1883, schedule C, regarding 
manufactures of metals and “castings of iron.”— 
Julius Winkelmeyer, etc. Cu. v. Whitney, U. 8. C. C. 
(Mo.), Jan. 18, 1887; 29 Fed. Rep. 780. 


65. CustoMs DuTiEs — Amendment.——lIn an ac- 
tion Lo recover back duties illegally exacted, an amend- 
ment will not be permitted in a bill of particulars 
wnich transfers a cause of action from one suit, which 
Was not broughtin time to one which was.—Dieckerhof! 
v> Robertson, U. 8. C. C. (N. Y.), Jan. 7, 1887; 29 Fed. 
Rep. 781. 


66. CUSTOMS DuTIES— Metals.——Construction of 
the tariff act 1883, schedule C, metals, 22 Stat. at Large 
491,501 as Lo duties on “crop ends” of steel rails,whether 
they were manufacturers of steel or unwrought metal. 
Held to be unwrought metal.—Perkins v. Robertson, 
U.S.C. C. (N. Y.), Feb. 11, 1887; 29 Fed. Rep. 842. 


67. DAMAGKS—Measures of—Replevin—Insufiicient 
Bond.——The measure of damages in an action against 
an officer for taking ina replevin case an insufticient 
bond is the loss of the plaintiff by reason of the fault 
of the officer, What is sufficient proof of the officer’s 
having accepted the bond. The insufticiency of the 
bond may be proved by the officer’s return on an ex- 
ecution, issued upon a judgment rendered upon the 
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bond.—Carter v. Duggan, 8. J.C. Mass., Feb. 24, 1887; 
10 N. E. Rep. 486. 


68.” DamMaGES— Municipal Corporation.——In New 
Jersey, an action against amunicipal corporation for 
damages caused by change of grade ofa street, unless 
the charter of the city provides a mode of assessing 
such damages. In that case, the procedure provided 
by the charter must be followed.—Vorrath v. Mayor 
of Hoboken, 8. C. N. J. Feb. 17, 1887; 8 Atl. Rep. 125. 


69. DamaGEs—Penalty—Surety—Bond—New Trial. 
—If a contract is made that,if a party shall fail to 
perform his undertaking within a certain time he 
shall pay a stated sum, such sum is a penalty, unless 
it shall appear from other terms of the contract that 
it was intended as liquidated damages. Sureties on a 
bond so conditioned are liable for actual damages only, 
and not for a penalty. The supreme court will not 
disturb the finding of a trial court on a motion for a 
new trial in which misconduct of a juror is charged 
by affidavits and denied by counter affidavits.—Dill 
v. Lawrence, 8. C. Ind., Feb. 19, 1887; 10 N. E. Rep. 
573. , 

70. DaMaGES—Unlawful Distress.——In New Jersey, 
by statute double damages are allowed for an unlaw- 
ful distress, but a tenant cannot recover damages for 
the distress and also for injury to his business caused 
by it.—Huggil v. Reid, 8. C. N. J. Feb. 17, 1887; 8 Atl. 
Rep. 287. 


TL. DamMaGes—Contract to Furnish Cargo.——One 
who engages to furnish a cargo of about 150 tons is 
allowed a deficit of five tons to coverthe “about,” for 
any further deficiency he is liable in damages.— Parker 
v. Tiers, U. 8. D. C. (Penn.), Feb. 4, 1987; 29 Fed. 
Rep: 800. . 

72. DEBTOR— Recognizance.——A debtor having 
recognized to appear within thirty days for examina- 
tion, giving date or place, need not serve creditor with’ 
notice within thirty days.— Maple v. Burton, S. J. C. 
Mass., Feb. 25, 1887; 10 N. E. Rep. 467. 


73. DEDICATION— Streets— Acceptance — Witness. 
— A city’s acceptance of a dedication to public uses 
may be implied from long use of the property as a street 
orroad. The city, however, is,in Texas, not bound, 
unless it has exercised some acts of ownership over 
it. Rule in Texas as to the testimony of party to 
transactions with deceased party.- Gilden v. City of 
Brenham, S. C. Tex. Feb. 11, 1887; 38. W. Rep. 309, 


74. DeEED—Description—Statute — Vested Rights— 
Set-off.——A description in a deed is sufficient, if it 
ean be made certain by reference to public iecords in 
the surveyor’s office and general land office. Con- 
struction of Texas statutes of 1840, and Rev. Stat. of 
that State. A party making improvements on the 
land of another under both statutes may set off his 
claim for compensation, against the owner’s demand 
for use and occupation.—Bitner v. New York, etc., Co., 
8. C. Tex., Feb. 8, 1887; 3S. W. Rep. 301. 


75. DeEED—Record—Recitals—Notice.——A deed by 
a commissioner, purporting to be made by order of a 
named court, in a specified case, referring to volume 
and page of a record is constructive notice to a pur- 
chaser or a mortgagee from the grantee.—Singer v. 
Scheible, 8. C. Ind., Feb. 24, 1887; 10 N. E. Rep. 616. 


76. DEPOSITION—-Removal of Causes.——If a depo- 
sition is taken in a cause pending in a State court and 
is not completed and signed before the cause is re- 
moved into a federal court, that court cannot compel 








the witness to sign the deposition.—Arnold v. Kear- 
ney, U.S. C. C. (Ill.), Feb. 7, 1887; 29 Fed. Rep. 820. 


77. DETINUE—Fraud—Vendor and Vendee — Evi- 
dence.—lIn detinue for goods by vendor against a 
purchaser from vendee, the conduct of the vendee 
after the sale is notadmissible as evidence of fraud. 
Nor is it competent to show that the vendee bought 
other goods on credit before the sale to the subpur- 
chaser, unless it be shown that he never paid for 
them.—New York, etc. Co. v. Bernhemm, S. C. Ala., 
Feb. 15, 1887; 1 South. Rep. 470. 


78. DivorcE—Alimony—Partition — Statute. ——In 
divorce proceedings every provision for the support 
of the wife is held to be alimony, and the court may, 
if justice requires it, modify such provision. Con- 
struction of Wisconsin Rev. Stat. § 23864, relating to 
partition. ‘ihe judgment of a court in a divorce suit 
will not be treated as a partition of the husband’s 
lands, unless it is so declared in the judgment.— Blake 
v. Biake, 8. C. Wis., March 1, 1887; 832 N. W. Rep. 48. 


79. Divorce—Cruelty—Frivolous Dispute—Support 
Pendente Lite.——Cruelty that will authorize a divorce 
is that which will endanger life or health. What is a 
frivolous and foolish dispute which will not authorize 
a divorce. An allowance for support to the wife, 
pendente lite, will not be granted for the period covered 
by an appeal in which she was unsuccessful.— Van- 
duzer v. Vunduzer, 8. C. Iowa, March 3, 1887; 31 N. 
W. Rep. 956. 


80. ELECTIONS—Counting Votes—Quo Warranto— 
Qualifications—Averment of Votes Received.mlIn a 
proceeding to test the title to a county office, the dis- 
trict court may count the votes, notwithstanding 
breaches of directory requirements have occurred in 
the election. An allegation that the relator in a quo 
warranto proceeding is a citizen of the county and en- 
toe othe office, is sufficient againsta general de- 
murrer, and so also is an allegation that he received a 
majority of the ballots of qualified voters.—Fowler v. 
State, 8. C. Tex., Jan. 18, 1887; 3S. W. Rep. 255. 


81. Equiry — Bill and Cross-bill —Jurisdiction — 
Ejectment—Title by Adverse Possession.— A _ cross- 
bill showing grounds for relief in equity, supplies a 
defect in the equitable jurisdiction of a court caused 
by the plaintiff not showing any title to such relief. 
Open, notorious and adverse possession for more than 
seven years before defendant purchased, is sufficient 
to vest the title in plaintiff and allow him to maintain 
ejectment.— Crease v. Lawrence, 8. C. Ark., Feb. 19, 
1887; 3S. W. Rep. 196. 


82. Equiry—Fraud.— Where a party makes an 
absolute conveyance of property to another upon the 
faith of representations of a third party that it will be 
held in trust for the grantor’s sister, and the property 
passes through several hands, a demurrer to his bill 
for discovery, account and the declaration of a trust in 
his favor was sustained.— Way’s Appeal, 8S. C. Penn., 
Feb. 7, 1887; 8 Atl. Rep. 173. 


83. Equiry—Judicial Sales—Caveat Emptor.—lIn 
Virginia, judicial sales are strictly controlled by the 
maxim caveat emptor. These sales transfer only such 
title as the parties named inthe decree may possess, 
and the purchaser must look out for himself as to ad- 
verse claims.—Smith v. Wortham, 8. C. App. Va., 
Feb. 25, 1887; 18. E. Rep. 331. 

84. Equiry—Patents.—In Pennsylvania, a judg- 
ment creditor witb a return of nulla bonato his exe- 
cution on bis judgment, cannot subject to the payment 
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of his debt, by bill in equity, patent rights granted to 
his debtor by the United States.—Rutter’s Appeal, 8. 
C. Penn., Feb. 7, 1887; 8 Atl. Rep. 170. 


85. Equiry—Pleading—Plea.——A_ plea in equity 
meets the allegations of the bill by counter allegations 
of facts, which, if truly stated, show that the plaintiff 
is not entitled to the relief sought. If the plaintiff sets 
the case for hearing upon bill and plea, he admits the 
matters of fact set forth, but denies their sufficiency in 
law. If he replies, he denies the statements of fact, 
but admits their sufficiency in law if true. A plea, 
even if sworn to, is no evidence in favor of the defend- 
ant.—Farley v. Kitson, U. 8. 8. C., Feb. 7, 1887; 7 S. 

C. Rep. 534. 


86. EQquiry—Trusts — Limitations — Pleading.—— 
Lapse of time is a bar in equity in case of an implied 
or constructive trust, unless it was a frgud and a bill 
showing on its face that the plaintiff was entitled tono 
relief, 'y reason of lapse of time and laches, is de- 
murrable.—Speidel v. Henrici, U. S. 8S. C., March 7, 
1887; 7S. C. Rep. 610. 


87. ESTOPPEL —Mortgage Foreclosure—Homestead 
Judgment on Motion.——Where a motion to quasha 
writ of habere facias possessionem on the ground of a 
claim of homestead is overruled,it is a bar to any 
further claim to homestead. Wife need not be joined 
in the proceeding.—Phillips v. Queen, Ky. Ct. App., 
Feb. 19, 1887; 3S. W. Rep. 146. 


88. EvVIDENCE—Book of Entries.—— Where the fact 
in issue is to whom credit was given, the book of én- 
tries, though supported by the oath of the party who 
made the entries, is not admissible, but the fact of gale 
and delivery of goods may be so proved.—Alexander 
v. Kaiser, 8. J.C. Mass. Feb. 25, 1887; 10 N. E. Rep. 
480. 


89. EVIDENCE—Gambling in “‘Futures’”’—Parol Evi- 
dence. Parol evidence is admissible to show that a 
written contract was entered into for the sole purpose 
of specujating in futures.—Beadles v. McElrath, Ky. 
Ct. App., Feb. 19, 1887; 3S. W. Rep. 152. 

90. EVIDENCE — Receipt by Agent. —Where both 
parties claim property in an action by one for conver- 
sion, a recipt by the defendant’s foreman that he re- 
ceived the property of the plaintiff is admissable.— 
Tennessy v. Spofford, 8. J. C. Mass. Feb. 24, 1887; 10 
N. E. Rep. 463. 


91. EvVIDENCE—Res Gestae.——The declaration of a 
person wounded, and who afterwards died, made ten 
minutes after the infliction of the injury, thst the 
prisoner had shot him, is not admissible as part of the 
res gestae.—State v. Estoup, 8. C. La., Feb. 14, 1887; 
1 South. Rep. 448. . 


92. EvIDENCE—Res Gestae — Declarations. The 
declarations of a switchman made immediately after 
the accident by which be is injured, touching the cause 
of the accident, and while he is still under the ear is 
admissable.—Little Rock, M. R. &I. R. R.v. Leverett, 
8. C. Ark., Feb. 5, 1887; 3S. W. Rep. 50. 

93. EXECUTION — Lien — Failure to Record. —— 
Where a sheriff fails to record an execution as re- 
quired by statute, the execution creditor is not de- 
prived of his lien under the execution and levy.— 
Soaper v. Howard, Ky. Ct. App., Feb. 24, 1887; 3S. 
W. Rep. 161. 

94. ExECU'TORS — Account.——If heirs and distrib- 
utees in South Carolina sue an executor for an ac- 
count of personal property and to set aside a sale of 
land, and the court has no jurisdiction as to 











the land lying in another county,’it may nevertheless 
order an account as to the personal assets.—Rush v. 
Wartran, S. C. S. Car., Feb. 7, 1887; 1S. E. Rep. 363. 


95. EXECUTORS—Aflidavit of Claim — When to be 
Made—Necessity of.—The affidavit authenticating a 
claim against the estate of a deceased person cannot be 
made in the lifetime of decedent and such affidavit is 
necessary to participate in the assets.— Wilkerson v. 
Gorden, S. C. Ark., Feb. 12, 1887; 3 S. W. Rep. 183. 


96. EXECUTORS — Equity — Appeal — Extraterri- 
torial Assets — Bond.—An appeal cannot be taken 
from a decree which recommits a report. Exeeptions 
to the first report must be repented when the second 
comes in. An executor authorized to sell testator’s 
personalty wherever situated, and, specifically, land in 
another State, can sell such property, although there is 
no local administration and is liable for its proceeds, 
and so are his sureties. Co-executors giving the same 
official bond are mutually securities for each other.— 
Hooper v. Hooper, 8. C. App., W. Va., Nov. 25, 1886; 
18. E. Rep. 280. 


97. ExEcuTORS — Insufficient Authentification — 
Non-suit.——A party must make the affidavit authen- 
ticating his claim as prescribed by Mansf. Dig. Ark. 
§ 102, when he sues an executor or he will be non- 
suited.— Ross v. Huil, S. C. Ark., Feb. 19, 1887; 3 S. 
W. Rep. 190. 


98. ExEcUTORS— Legacy — Payment.—— Where a 
legacy is left to parties after a life-estate therein, the 
legatees may enforce its payment from the general 
assets, and the executors cannot force them to rely on 
a special fund set apart by the executors for that pur- 
pose.— Sherman v. Jerome, U. 8. S.C. Feb 7, 1887; 7 
8. C. Rep. 577. 


99. ExecutorRs— Reopening Account — Limitation 
and Laches—Expenditures.——W here an administrator 
has settled his accounts, andit appears that the heir 

was aninfant at the timeand died in infancy, and no 
administrator for heir’s estate was appointed until 
ten years thereafter: Held that the statute of limitations 
does not begin to run in favor of the administrator 
until his appointment. Expenditures for benefits of 
decedent’s children not specially allowed by probate 
court will not be a ground for opening of administra- 
tor’s accounts.— Sorrell v. Trauthaw, S. C. Ark., Feb. 
19, 1887; 3S. W. Rep. 198. 


100. ExecuTroOR— Trustee — Bond.——One who is 
both executor and trustee, under a will, and has given 
bond only in his capacity as executor, is liable for the 
estate upon that bond until he has given bond as 
trustee also.— Briggs v. Baptist Church, etc., S. J. C. 
Me., Feb. 10, 1887; 8 Atl. Rep. 257. 


101. FoRCcIBLE ENTRY AND DETAINER—Appeal.—— 
A party lawfully in possession cannot be ousted by a 
writ of unlawful detainer until there bas been a de- 
mand for possession, or his right to possession has been 
otherwise determined. The Virginia statutes in the 
matter of appeals construed.— Pettitt v. Cowherd, 8S. 
Ct. App., Va., March 10, 1887; 1 S. E. Rep. 392. 


102. Fraups—Statute of—Void Contract— Quantum 
Meruit.——Where a contract for service for five years 
was made, and service rendered for two years and was 
then closed by sickness, the contract was not rendered 
void, but its terms, ¢. e. compensation by a percentage 
of the profits, might pe referred to as fixing the com- 
pensation of the employee.—La Du- King, etc. Co. v. 
La Du, S. C. Minn., March 4, 1887; 31 N. W. Rep. 938. 
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103. FRAUDULENT CONVEYANCES — Subsequent 
Creditors—Voluntary. Creditors — Incumbered Prop- 
erty.——Actual fraud must be shown in order to set 
aside a prior voluntary conveyance at suit of a sub- 
sequent creditor. A voluntary conveyance by insol- 
vent of property already incumbered for twice its 
value is not fraudulent.—Mittleburg v. oriten ge 8. C. 
Mo., Feb. 4, 1887; 3S. W. Rep. 203. 


104. FRANCHISE—Tolls — Conditions——Where a 
party could collect tolls, but was required to keep the 
channel in good condition, he could not collect tolls at 
a time when he failed tu keep the channel in the 
proper cendition.— Morris v. the Schooner Leona, S. 
C. Tex., Feb. 1, 1887; 35. W. Rep. 281. 


105. GARNISHMENT—Fraud on Creditors—Evidence. 
——Under the evidence, the plaintiff was entitled toa 
decision by a jury whether the money garnished be- 
longed to the debtor or to his wife.—Boatman’s S. 
Bank v. Overall, 8. C. Mo., Jan. 31, 1887: 3 S. W. 
Rep. 64. 


106. GRANT—Mexican — Forfeiture by Non-Occu- 
pancy—Abandonment.—-—Where a title, obtained by 
the Mexican law, was not perfected under the 
Texas law, it is held that only the government 
can forfeit it, and that it does not lapse of itself. But 
where no act of ownership is exercised, nor taxes paid 
for more than thirty years, and the settler had condi- 
tionally relinquished his claim for that period, held, 
that an intention to abandon the title was shown, and 
heirs of first settler are estopped as to a subsequent 
settler with title of record.—Sydeck v. Duran, 8. C. 
Tex., Jan. 25, 1887; 3S. W. Rep. 264. 


107. GARNISHMENT— Judgment.——A garnishment 
may, under Arkansas law, be sued out on a judgment, 
but the garnishee must be sued as are other defend- 
ants.— St. Louis I. M. & 8. R. Co. v. Richter, 8. C. 
Ark., Feb. 12, 1887; 3S. W. Rep. 56. : 


108. GUARDIAN AND Wakp — Authority to Make 
Repairs. A guardian is entitled to credit in his ac- 
count for money advanced for necessary repairs, 
though he had not first obtained authority from the 
probate court.— Waldrip v. Tully, 8. C. Ark. Feb. 19, 
1887; 3S. W. Rep. 192. 


109. GUARDIAN — Bond — Surety.——Where the 
guardian isdead, the fact that the claim for breach 
of his bond was not presented against his estate within 
the time limited for presentation of claims, is no bar 
to a suitagainst his surety.— Smith v. Smithson, S. C. 
Ark., Feb. 5, 1887; 38. W. Rep. 49. 


110. GUARDIAN AND WarpD—Settlement — Voidable 
Judgment—Finding—Money Paid Ward—Bill of Re- 
view.— Where, at the time of a final settlement by a 
guardian of his accounts, the ward was a minor, the 
judgment of the court as to him is voidable. Where 
the court finds that but few, ifany, of the claims paid 
by guardian had been established before payment, the 
appellate court will conclude the finding correct wh re 
no vouchers appear. Where a guardian pays money to 
ward to start him in business, upon his representation 
that he is of age, such money, paid in good faith, 
should be allowed asa credit in the final settlement. 





Upon bill of review to vacate settlement of G’s ac- 


counts, where the items alleged to be incorrect are 
numerous, the findings ought to point out which are 
found correct and which are ineorrect.—Jones v. Par- 
ker, S. U. Tex., Nov. 30, 1886; 3S. W. Rep. 222. 

111. Higuway — Alteration of Road.— A con- 
dition precedent to the right of a county to take land 





for public use is the assessing and paving the damages 
accruing to the owner of the land.— Thompson v. State, 
Tex. Ct. App., Dec. 13, 1886; 3S. W. Rep. 232. 


112. HoOMESTEAD—Waiver — Widow Taking Under 
Will.——W here testator devises all his estate to his 
widow and she dues not renounce the provisions of 
the will, she will be held to have waived her right to 
homestead in the estate.— Taylor v. Loller’s Exrs., Ky. 
Ct. App., Feb. 26, 1887; 3 S. W. Rep. 165. 


113. HUSBAND AND WIFE — Release of Dower — 
Release to Executor.——An ante-nuptial contract by 
a wife releasing her dower does not release her home- 
stead, but the latter is released by a deed to her hus- 
band’s executor releasing all interest in the testator’s 
estate.—Mack v. Heiss, 8. C. Mo., Jan. 31, 1887; 3 S. 
W. Rep. 80. 


114. HOMESTEAD— Purchase Money Mortgage. 
A homestead is liable for its purchase money, and if 
it is sold upon foreclosure of a mortgage therefor, and 
only part of the debt is realized, and the mortgagor 
redeems, it remains liable in his hands forthe balance 
of the purchase money.—Campbell v. McGinnis, S.C. 
Iowa, March 2. 1887; 31 N. W. Rep. 946. 


115. HOMESTEAD — Widow.——In [daho,if a hus- 
band in his lifetime neglects to secure a homestead and 
have it set apart according to law, his widow may do 
so after his death, and hold it for herself and her chil- 
dren against his creditors.—Coughanour v. Estate of 
Hoffman, 8. C. Idaho, Feb. 17, 1887; 13 Pac. Rep. 231. 


116. INJUNCTION—Bond.— —In an action on ar in- 
junction bond, the injunction having been dissolved on 
ansWer and affidavits denying the equity of the bill, 
the insufficiency of the allegations of the bill or peti- 
tion, not having been made in the motion to dissolve, 
cannot authorize a recovery on the bond.—Bank of 
Monroe v. Gifford, 8. C. Iowa, March 2, 1887; 31 N. W. 
Rep. 881. 


117. INJUNCTION—Bond.-——A bond, given in a case 
pending in a federal court, conditioned to pay to the 
defendant all such damages as he may recover against 
us in case it should be decided that the injunction was 
wrongfully issued, is a valid bond, and under it the 
obligors are bound for damages recovered in « suit 
upon the bond itself. The words of the bond are 
equivalent to the phase to “save the parties harmless 
from the effects of the injunction issued in this cause.” 
Meyers v.. Block, U. 8. 8. C., Jan. 31, 1887; 7 5. C. 
Rep. 525. 





118. INJUNCTION—J ustices’ Judgment—Review. 
Where defendant could have urged all his defenses at 
the trial, he cannot review a justices’ judgment by 
an injunction to restrain its enfqgcement, though by 
law it is final—Odum v. McMahon, S. C. Tex., Feb. 1, 
1887: 3S. W. Rep. 286. 

119. INJUNCTION—Disputed Title——An injunction 
will not lie, as an original and independent suit, to try 
title to disputed land and mine on it, beld by another 
under claim of right and color of title.—Smith v. Jami- 
son, 8S. C. Mo., Feb. 14, 1887; 3S. W. Rep. 212. 





120. INSOLVENCY—Distribution — Marshalling As- 
sets.—In the settlement of an insolvent estate, the 
rule is that personal property is the primary fund for 
the payment of the debts. The rule, however, applies 
only to actual funds.—Scoti’s Appeal, 8. C. Penn., 
Feb. 21, 1887; 8 Atl. Rep. 402. 

121. INSURANCE—Fire Insurance—Waiver—Agent— 
Clerk.—If tbe cleik of an insurance agent know of 
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prior insurance on a particular property and soliesits 
insurance upon it, and the agent thereupon issued a 
policy, the company is charged with the clerk’s knowl- 
edge and is liable accordingly. Ifthe prior insurance 
was in aninsolvent company, the insured might well 
claim from both and get the entire loss from either or 
both together.— Bennett v. Council Bluffs, etc. Co.,8. 
C. Iowa, March 3, 1857; 31 N. W. Rep. 948. 


122. INSURANCE— Life Insurance — Application — 
Waiver—Practice. If an applicant answers only one 
of several questions propounded, and the insurer 
thereupon issues a policy, he waives the objection, 
although the omission to answer other questions is 
intentional. Anacceptance of premiums after notice 
of change of the habits of the insured, is a waiver :fa 
forfeiture on that ground. If the bill of exceptions 
fails to show the materiality of instructions, alleged 
errors in giving or refusing such instructions will not 
be considerered by appellate court.—Pheniz, etc. Co. 
v. Radden, U.S. S. C. Jan. 31,1887; 7S. C. Rep. 500. 





123. INTOXICATING LIQUORS — Complaint — Aflir- 
mation.—One who makes acomplaint for the seizure 
of liquors may verify it by affirmation, if scrupulous 
about oaths. The complaint need not allege that the 
complainant had ‘‘probable cause to believe,” but may 
merely state that he does so believe.—State v. Welch, 
S.J. C. Me., Feb. 10,1887; 8 Atl. Rep. 348. 


124. INTOXICATING LIQUORS — Seizure — Warrant. 
—An officer may without a warrant seize liquors 
andkeep them safe until he can get a warrant, and 
then seize them nunc pro tunc and return the seizure 
of the liquors as upon the warrant so obtained. The 
complaint for the warrant must state that the liquors 
were unlawfully kept, and in proper cases may pray 
for the arrest of the person who kept them.—State v. 
Dauphy, 8. J. C. Me., Feb. 10, 1887; 8 Atl. Rep. 344. 


125. JUDGMENT—Res Adjudicata — Amendment — 
Bond.——The judgment upon the sufficiency of a 
claimant’s affidavit to property levied on is res adjudi- 
cata, if not appealed from. Where the claimant has a 
right to amend her former affidavit, she will not be al- 
lowed to do so unless she executes a bond as required 
by statute.—Zadek v. Dixon, 8. C. Tex., Nov. 12, 
1886; 3S. W. Rep. 247. 

126. JUROR—Bigamy — Pardon — Witness — Evi- 
dence—Reasonable Doubt.——One who has been guilty 
of bigamy but has been pardoned by the president is 
a competent juror in Utah, in bigamy cases. A wife 
is a competent witness against her husband in a charge 
of bigamy. The jury most decide on the credibility of 
witnesses, and must give the defendant the benefit of 
any reasonable doubt.— United States v. Bassett, S. 
C. Utah, Feb. 26, 1887; 13 Pac. Rep. 237. 


127. JuRY—Exception— Evidence — Expert — Stat- 
utes.—In California, no exception is allowed to a 
ruling denying a challenge for actual bias. Statutes 
of California construed. Pen. Code § 1170. A medical 
expert may be asked whether his patient was physic- 
ally and mentally competent to understand an affidavit 
which she made.—People v. Brown, 8S. C. Cal., Sept. 1, 
1837; 13 Pac. Rep. 222. 


129. LANDLORD’s LIEN — Agent — Husband and 
Wife—Lien.— An action to enforce a landlord’s lien 
on crops for rent may be maintained, though part of 
the claim is for hire of personalty, and the husband, 
who made a lease of his wife’s land and took a note 
for the rent payable to him as attorney, may sue alone, 
or the wife may be joined at or after the institution of 








the suit.— Dickenson v. Harris, 8. C. Ark., Feb. 12, 
1887; 3S. W. Rep. 58. 

130. LANDLORD AND TENANT—Lease—Surrender— 
Compromise—Evidence— Threats — Violence — Dam- 
ages.—A lease may be surrendered by parol with- 
out symbolical deliyery of possession. It is a sufli- 
cient consideration for a surrender of a lease that, by 
that contract, litigation shall be stopped. In an action 
for violent dispossession, threats and violence by de- 
fendant and his wife may be shown. A tenant may 
recover damages for improvements made on the prop- 
erty prior to dispossession, but cannot, unless bad faith 
is proved, have exemplary damages.—Banmier v. An- 
tieau, S. C. Mich., Feb. 10, 1887; 31 N. W. Rep. 88s. 


131. LANDLORD AND TENANT—Notice—Sunday.—— 
A notice to atenant that when his term expires he will 
be required to pay an advanced rent, if served on Sun- 
day and if he holds over, creates no contract on his 
part to pay such increased rent.— State v. Ryan, 8. C. 
N. J. Feb. 17, 1887; 8 Atl. Rep. 293. 


132. LANDLORD AND TENANT — Tenant Holding 
Over— Landlord Accepting Rent — Estoppel.——A 
landlord is estopped to evict a tenant who holds over 
for two months and pays him rent for that time, and 
who lays in provender for another year, With the 
knowledge of the landlord.—Jrvine v. Scott, Ky. Ct. 
App., Feb. 24, 1887; 3S. W. Rep. 163. 

133. LANDLORD AND TENANT — Sidewalk.——It is 
the duty of the tenant and not the landlord to keep in 
repair the covering of an excavation under the side- 
walk and forming part of the cellar or basement. A 
clause in the case that the tenantneed not repair the 
roof, and that the landlord may enter the premises to 
make repairs, does not relieve the tenant of this duty.— 
City of Boston v. Gray,S. J.C. Mass., Feb. 25, 1887; 
10 N. E. Rep. 509. 


134. LANDLORD AND TENANT—Working Land on 
Shares—Right to Crop.——W here land-owner supplies 
all the material and another agrees to make a cropand 
take half the crop for his work and to pay for his pro- 
visions, there is no relation of landlord and tenant, and 
the party working has no titie to the crop until divided 
and set off to him.—Hammock v. Creekmore, S. C. 
Ark., Feb. 5, 1887; 3S. W. Rep. 180. 


135. LEaASE—Plant—Confusion of Goods—Mortgage 
——tThe word “plant,” in the lease of a saw-mill, does 
not include a stock of goods in a store appurtenant 
to the saw-mill. If the lease does include such a stock 
of goods, the lessee may mingle with those goods, 
other goods bought by him for the purposes of his 
trade. A mortgage of goods, to be thereafter acquired, 
does not authorize the mortgagee to take possession 
without the consent of the mortgagor.—Liberty, etc. 
Co. v. Barnes, 8. C. Ga., Feb. 8, 1887; 1S. E. Rep. 37s. 


136. LICENSES — Drummers — Constitutional Law. 
—A State law imposing a license tax on drummers 
and those selling by sample is unconstitutional, as to 
the citizens of other States.—Robbins v. Taxing Dis- 
trict of Shelby Co., U. 8. 8. C., Mareh 7, 1887; 7S. C. 
Rep. 592. 

187. LIMITATIONS — Adverse Possession. —— A 
vendee who, by his deed, acquires title to all the land 
to which his vendor had at that place, does not there- 
by acquire the right to adjoining land which his vendor 
might have held by adverse possession, under the stat- 
ute of limitations.— Graeven v. Devies, S. C. Wis., 
March 1, 1887; 31 N. W. Rep. 914. 


1388. LIMITATIONS—Statute of—Acknowledgment— 








356 


THE CENTRAL LAW JOURNAL. 


No. 15. 








Burden of Proof.—A general acknowledgment by a 
defendant that he owed the plaintiff an account, will 
take the demand out of the statute of limitations. It 
will be presumed that the account sued on is the ac- 
count acknowledged. If the defendant asserts that 
the account acknowledged is a different account, the 
burden is upon him to prove it.—Shepley v. Shepley, 
Md. Ct. App., Feb. 11, 1887; 8 Atl. Rep. 353. 


189. Lost REcorp.——Where return has never been 
made to the clerks office, no commission to supply it 
can be appointed.—Harlan’s Heirs v. Arthur, Ky. Ct. 
App., Feb. 17, 1887; 3S. W. Rep. 151. 


140, MARRIAGE—Power of Legislature — Cohabita- 
tion.— At common law, marriage is the mutual pres- 
ent assent to imnfediate union. Such marriage is 
validin Kansas. The legislature may prescribe rea- 
sonable regulations of marriage and penalties for their 
yiolation. Violations of such regulations may be pun- 
ished without invalidating the marriage.—State v. 
Walker, S.C. Kan., March 4, 1887; 13 Pac. Rep. 279. 


141. MORTGAGE — Consideration to Support.—— 
Where land is conveyed and a mortgage to support is 
taken, providing that house is not to be conveyed dur- 
ing life of mortgagee, and providing which rooms 
shall be occupied, held that mortgagee is not entitled 
to support elsewhere than in said house.—Dwelley v. 
peal 8. J.C. Mass., Feb. 23, 1887; 10 N. E. Rep. 


142. MORTGAGE—Debt Barred—Foreclosure — Sub- 
rogation.——Land may be sold under the power 
given in a deed of trust, though the debt is 
barred, and though a third party has pur- 
chased the equity of redemption. A third party may 
pay off the debt, but he will be subrogated to the rights 
of the creditor by agreement at the time with the 
debtor.—Frievel v. Zuber, S.C. Tex., Jan. 28, 1887; 3 
S. W. Rep. 273. 


143. MORTGAGE—Deed Absolute.——A deed abso- 
lute in its terms,'duly proved and recorded, is presumed 
to be anabsolute conveyance. Full proof will be re- 
quired that it was intended asa mere security before 
a court should change its operation.—Cochrane v. 
Price, Md. Ct. App., Feb. 11, 1887; 8 Atl. Rep. 361. 


144. MORTGAGE—Description—Portion of Tract not 
Described by Bounds.——Where A gets C to execute 
a mortgage with description blank and then fills it in 
with a description calling for 200 acres out of tract for 
900, and then gives it to B to exchange for another 
mortgage, such mortgage will be sustained if taken 
by B in good faith, and he is held to have a mortgage 
of two-ninths joint interest in C’s contract.—Brown 
Trustee, v. Maury, 8. C. Tenn., Jan. 26, 1887; 3 S. W. 
Rep. 175. 


145. MoRTGAGE—Lien—Record.——The cancellation 
of a mortgage which has been duly registered by mis- 
take or accident will not impair its lien, but if such 
cancellation results from the negligence of the owner, 
he cannot sustain it against subsequent bona fide pur- 
chasers or mortgagees who act upon the faith of such 
cancellation of record.—Heycler v. Excelsior, etc., Co., 
N. J. Ct. Err. & App., March 5, 1887; 8 Atl. Rep.310. 


146. MUNICIPAL CORPORATION.—If the charter 
of a city requires that ordinances ofa certain descrip- 
tion should be referred to two named officers, a refer- 
ence to one only of them is irregular.— State v. Mayor, 
etc. Bayonne, 8S. C. N. J. March 8, 1887; 8 Atl. Rep. 
295. 

147. MUNICIPAL ConPoraTions=— A municipal 





corporation is not responsible to a citizen for losses 
in his business caused by its neglect of its duty of 
keeping its streets in repair.—Gold v. Philadelphia, S. 
C. Penn., Feb. 14, 1887; 8 Atl. Rep. 386. 


148. MuNiciPAL CORPORATIONS.— A city council 
has full control of its streets, and courts cannot order 
streets where the plan of the town does not show that 
they have been located. A city having leased a com- 
mon to a railroad and reserved a road over it, is not 
bound to furnish two roads to suit abutting property 
owners.—Plattv. Chitago, etc. Co.,8. C. Iowa, March 
2, 1887; 31 N. W. Rep. 883. 


149. MUNICIPAL CORPORATIONS — Building Ordi- 
nance.——A city ordinance prohibiting any erection 
or alteration of any building other than a dwelling 
without a permit, is invalid as exceeding the power 
by St. Mass. ch. 104.—City of Newton v. Belger,S. J. 
C. Mass., Feb. 24, 1887; 10 N. E. Rep. 464. 

150. MUNICIPAL CORPORATIONS—Condemnation of 
Land for Public Use — Question of Law.—Under 
Const. Mo. 1875, art. 2, § 20, it is a question for the 
court as to whether the condemnation of land for an 
alley-way is fora public use.—City of Savannah v. 
Hancock, 8. C. Mo., Feb. 14, 1887; 38. W. Rep. 215. 


151. MUNICIPAL CORPORATION—Contributory Neg- 
ligence.——One who knows that a road in a town is 
defective and undertakes nevertheless to test and use 
it, is guilty of contributory negligence and cannot re- 
cover.— Township of Crescent v. Anderson, 8. C. 
Penn., Feb. 7, 1887; 8 Atl. Rep. 379. 


152. MUNICIPAL CORPORATION—Division of Town- 
ship.—An act authorizing the division of a township 
and apportioning its debts between the new town- 
ships, imposes an obligation upon those bodies to pay 
their respective shares of the debt which can be en- 
forced at the suit ofa creditor.—Nelson v. Mayor, etc. 
of Newiurt, 3.0. N.S. Bs». t7, 887; 8 Atl. Rep. 292. 

153. MUNICIPAL CORPORATIONS — Highways.——A 
municipal corporation is responsible for the acts and 
neglect of such. agents as it may employ to keep its 
highways in repair, ifit, in employing such agents, 
diverges from the statutory mode of having that duty 
performed.— Waldron v. City of Haverhill, 8. J. C. 
Mass., Feb. 23, 1887; 10 N. E. Rep. 481. 


154. MUNICIPAL CORPORATIONS—Street Improve- 
ments.——The municipal authorities may take earth 
or soil from a road, the fee of which is in the abutters, 
only so far as the removal is necessary in the construc- 
tion or repair of the road.—Robert v. Sadler, N. Y. Ct. 
App., Jan. 18, 1887; 10 N. E. Rep. 429. 


155. MUNICIPAL CORPORATIONS — Obstructions — 
Liability for Injury—Contributory Negligence of Child. 
—It is the duty of the city to keep the streets free 
from obstructions, and it is a question for the jury 
whether the city authorities should have known of an 
obstruction and caused its removal. Contributory 
negligence of a child not sui juris is no defense to ac- 
tion by the child or his administrator for an injury to 
him, unless the parents were negligent.—Kunz Admr. 
v. City of Troy, N. Y. Ct. App., Feb. 1, 1887; 10 N. E. 
Rep. 442. 


156. MUNICIPAL CORPORATIONS—Taxes—Statute of 
Limitations.——The statute of limitations will run 
against a municipal corporation as a bar to the col- 
lection of taxes, unless there is a statute to the con- 
trary, and where there is such a statute it does not 
take away the defense as to such taxes which were 

ready barred at time of its enactment.—Mellinger v. 
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City of Houston, 8. C. Tex., Jan. 18, 1887; 3 S. W. 
Rep. 249. 


157. MURDER — Evidence — Trial —Instructions — 
Interpreter.——W here a prisoner proves the factum of 
the homicide himself, and that he had sought the de- 
ceased and shot him, threats of the deceased against 
the prisoner are inadmissable in evidence. If the evi- 
dence does not indicate self-defense, the court need 
not instruct on that subject, and if it does not indicate 
any lower degree of murder then the first, it is not 
error to omit instructions upon the degrees of that 
crime. If an interpreter is needed in ajury-room and 
is sworn and sent in by the court, it is for the defend- 
ant to show that he acted improperly and injured the 
defendant. The presumption is that the interpreter 
did his duty.— Thomason v. Territory, 8. C. N. Mex., 
Jan. 24, 1887; 13 Pac. Rep. 223. 

158. NEGLIGENCE.——A boy of eleven years of age 
is guilty of contributory negligence, if he persists in 
riding on a locomotive after repeated injunctions from 
the trainmen.— Branham v. Central, etc. Co., 8S. C. 
Ga., Jan. 25, 1887; 1S. E. Rep. 274. 


159. NEGLIGENCE — Child — Evidence.— When the 
evidence is conflicting and the jury make a special 
finding that the employees on the train did not use all 
the means in their power to prevent the accident, the 
finding will not be disturbed. It is a question for the 
jury whether the parents of a child were guilty of 
negligence in permitting it to be on the track.— Payne 
v. Humeston, etc. Co., 8. C. Iowa, March 2, 1887; 31 
N. W. Rep. 886. 


160. NEGLIGENCE—Crossing—Trespasser — Staking 
Cars.——The right of the public on a highway crossing 
a railway track is only a right to cross at that place. 
One who walks along the track and is struck on the 
crossing by a stake projecting from an engine is not 
entitled to damages. The practice of “staking cars” 
is not illegal.—Kelley v. Michigan, etc. Co., S. C. 
Mich., Feb. 15, 1887; 31 N. W. Rep. 904. 


161. NEGLIGENCE — Evidence. ——In an action for 
injury to a mule by the railroad, it is not material to 
prove that the mule was standing behind a clump of 
bushes on defendant’s right of way until frightened on 
the track by the approach of the engine.—Kansas 
City, etc. R. Co. v. Kirksey, 8. C. Ark., Feb. 19, 1887; 
38. W. Rep. 190. 


162. NEGLIGENCE—Railroads—Instructions—Practice 
—lIt is not necessarily negligence in a railroad not to 
keep a flagman at a street crossing. Ruling as to rail- 
road train backing. If instructions are refused, no 
reason being given, the jury may well infer that the 
court does not regard such instructions as correctly 
stating the law. Counsel in bis opening speech may use 
a diagram showing the locus in quo of the transaction 
in question.—Battishall v. Humphrey, 8. C. Mich., 
Jan. 27, 1887; 31 N. W. Rep. 894. 


163, NEGLIGENCE — Railroads—Person on Track— 
Killed by Car.—It is error to peremptorily instruct for 
railroad in a case where it is shown that said road sent 
a car down grade without any one to controlit. A 
servant of one shipping stork who is on the track 
watering the stock, is no trespasser.—Shelby v. Cin- 
cinnati, etc. R. Co., Ky. Ct. App., Feb. 19, 1887; 38. 
W. Rep. 157. 


164. NEGLIGENCE — Trespasser—New Trial—Non- 
suit.——One who lies down by the side ofa railroad 
track is not entitled to damages, if hurt, because the 
engineer should have stopped the train before he blew 





the whistle. Nevertheless, as there was some evidence 
to go to the jury, and the case had gone off on a non- 
suit a new triai was ordered.— Williams v. Southern, 
etc. Co. S. C. Cal., Feb. 25, 1887; 13 Pac. Rep. 219. 


165. New TRIAL — Assignment of Errors — Con- 
ditional Sale—Lien—Record.—Errors complained of 
must be assigned in a a a newtrial. If the 
only assignment is ‘‘that the Verdict is contrary to the 
facts’”’, it will not be set aside, unless it is clearly 
wrong. A chattel mortgage by one in possession of 
property held under an unrecorded conditional sale, 
takes precedence over the secret lien of the vendor in 
that conditional sale.—Manning v. Cunningham, S. C. 
Neb., Feb. 24, 1887; 31 N. W. Rep. 933. 


166. NEw TritaL—Practice— Motion to Affirm—— 
When after a trial the judge has resigned before he 
has signed the bill of exceptions, and it, with the rec- 
ord, has been stricken from the files of the appellate 
court, that court will not order a new trial to be had 
in the court below, nor will it, upon motion of the ap- 
pellee, affirm the judgment.— Wheeler v. Fick, S.C. N. 
Mex., Feb. 4, 1887; 13 Pac. Rep. 217. 


167. NOTICE TO CREDITORS — Dissolution of Part- 
nership——A partner, though not known as the re- 
sponsible party in a firm, must give a dealer notice of 
dissolution of the partnership, although the firm owed 
the dealer nothing at the time of dissolution.—EZlkin- 
ton v. Booth, S.J. C. Mass., Feb. 23, 1887; 10 N. E. 
Rev. 460. 


168. NUISANCE — Aiding in Keeping a House of IIl- 
fame——To constitute the offense of aiding in keeping 
a house of ill-fame, the person who has the control of 
it must let it for the purpose, or with knowledge that 
it will be se used, or having ascertained that it is so 
used, must be guilty of inaction in preventing such 
use or endeavoring to prevent it.—State v. Frazier, 
S. J. C. Me., Feb. 10, 1887; 8 Atl. Rep. 347. 


169. Opr1uM—Smoking— Statutes.——In Oregon, an 
indictment is sufficient which charges that defendant 
“did unlawfully, and feloneously enter and frequent a 
certain opium den” under Oregon Laws. Spe. Sess. 
1885 § 4, p. 39.—State v. Ah Sam, 8. C. Oreg., Jan. 5, 
1887; 18 Pac. Rep. 303. 


170. PARENT AND CHILD—Custody of Child.——The 
court, in determining the custody of a child, will in- 
quireinto the capability of each parent to care for and 
raise it.—Bonney v. Bonney, Ky. Ct. App., Feb. 26, 
1887; 3S. W. Rep. 171. 

171. PARTIES TO A BILL TO CONSTRUE A WILL. 
An attaching auditor of a devisee is not a necessary 
party in a bill where the executors ask for the con- 
struction of the will.—Phelps v. Phelps, 8. J.C. Mass., 
Feb. 24, 1887; 10 N. E. Rep. 452. 





172. PAYMENT — Surrender of Note for Worthless 
Check.——Plea of payment is not sustained by proof 
that joint maker of a note gave a worthless check and 
that note was surrendered therefor.—Henry v. Conly, 
S. C. Ark., Feb. 5. 1887; 3. S. W. Rep. 181. 


173. PLEADING—Answer.——A sham answer, or one 
which takes issue on an immaterial point, is frivolous, 
and will be stricken out on motion.— Goldstein v. 
Krause, 8. C. Idaho, Feb. 21, 1887; 13 Pac. Rep. 232. 


174. PLEADING — Arbitration —Variance.——W here 
the issue in the damages sustained by the condemnation 
of land, an arbitration thereof cannot be proved, when 
it is not set up in the pleadings.—Springfleld & S. R. 
R. v. Calkins, 8. C. Mo.,Jan. 31, 1887; 3S. W. Rep. 82. 
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175. PLEADINGS — General Prayer — Relief. —— A 
party under his general prayer may have the relief he 
is entitled to, provided the facts calling for such relief 
are stated in his petition.—Muenks v. Bunch, S.C. Mo., 
Jan. 31, 1887; 3S. W. Rep. 63. 


176. Poor Laws — Married Woman — Settlement. 
—Where a married woman is under no legal obliga- 
tion to support her childg her husband’ being living, 
she may gain a settlement in a city, though she has 
been paid money by such city to support the child.— 
Gleason v. City of Boston, 8. J. C. Mass., Feb. 24, 
1887; 10 N. E. Rep. 476. 


177. Pracrice—A ppeal—Findings of Facts—W here 
in replevin, the ownership of the property is the princi- 
pal question, the decision on that point, where the 
evidence in conflicting, is conclusive on appeal.— 
Thompson v. Duff, S. C. Ill., Jan. 28, 1887; 10 N. E. 
Rep. 399. 


178. Practice — Appeal—Supersedeas— Judgment 
Attirmed as to Some—Reversed as to Others—Damages. 
——Where judgment against several jointly is super- 
seded by supersedeas bond, and, judgment is re- 
versed as to all but one, obligors on supersedeas 
bond are not released, and to collect the damages al- 
lowed by code § 764 the court need not award the 10 
per cent. allowed.— Gilpin v. Hord, Ky. Ct. App., 
Feb. 17, 1887; 3S. W. Rep. 143. 


179. Pracrice—Ejectment—Appeal — Non-Joinder 
of Co-owner — Execution Sale. —— Where plaintiff 
seeks to recover half interest in personal property, and 
does not allege who is the co-owner, and no objection 
is made as to the parties, and plaintiff gets judgment, 
the non-joinder is no ground for reversal on appeal. 
The defendant is not estopped by an execution from 
denying that he owns the property, although before 
execution he declared it his.—Hill v. Neuman, S. C. 
Tex., Jan. 25, 1887; 3S. W. Rep. 271. 


180. Practice — Equity — Sales Setting Aside.—— 
Power of court to vacate, after expiration of term, an 
order confirming a judicial sale, is not dependent upon 
the existence of a valid defense to claim sued on, and 
mere inadequacy of price is no ground for exceptions 
to the sale.—Bean v. Hoffendorfer, Ky. Ct. App., Feb. 
17, 1887; 3S. W. Rep. 138. 

181. Pracrice—New Trial—Motion.—In Georgia, 
a brief of the evidence may be on motion for new trixl, 
filed at any time before the final hearing of the motion. 
—Maynard v. Head, 8. CU. Ga., Jan. 18, 1887; 1 S. KE. 
Rep. 273. 

182. Pracrice — Pleading — Action against Attor- 
ney.——A complaint alleging that the plaintiff had 
directed the defendant, his attorney to do a certain 
thing, and that defendant had wholly disregarded the 
request, and had done some contrary thing whereby 
defendant was damaged in the sum of fifty dollars, is 
sufficient to apprise defendant of nature and extent of 
claim, and to support a judgment and bar another ac- 
tion.—Butts v. Phelps, 8. C. Mo., Feb. 14, 1887; 38. 
W. Rep. 218. 


183. Practice—Public Road— Petition Appeal— 
Jurisdiction—Damages.——A petition to establish a 
public road is not required to be signed, where the 
county court entered an order reciting presentation of 
petition, and that it had been proved that due legal 
notice had been given held, on appeal, that the county 
court had jurisdiction, the facts sufficiently appearing 
on the record. Damages for property taken for pub- 
lic use may be paid in benefits peculiar to that, which 








is not taken, but not in such as are common to the 
public.—Dougherty v. Brown, 8. C. Mo., Feb. 14, 1887; 
3S. W. Rep. 210. 

184. PUBLIC LANDs — School Lands — Patentee of 
State.——Where public lands have been selected asin- 
demnity school lands, and so listed by the proper 
United States officers, they are not open to pre-emp- 
tion against a patentee of the State in possession.— 
Durand v. Martin, U. S. S. C., Feb. 7, 1887; 78. C. 
Rep. 587. 


185. PUBLIC LANDs—State Patent—Payment— En- 
try in Another Name—Possession.—Evidence of pay- 
ment for State lands in 1793 by a different party from 
the one in whose name the papers were made, fol- 
lowed by payment of taxes and by possession in 1864 
is superior to a patent in 1797 to a third person, which 
recites a conveyance by the warrantee to the patentee, 
followed by an entry in 1875.—Herron v. Dater, U.S. 
S. C., March 7, 1887; 7S. C. Rep. 620. 


186. RAILROAD — Eminent Domain—Condemnation. 
——The owner of a tract of land on which a railroad 
company has already built its road without any agree- 
ment with him cannot claim, upon subsequent proceed- 
ings to condemn the land, any allowance for material 
placed on the land by the company.— Oregon, etc. Co. 
v. Mosier, S. C. Oreg., Feb. 19, 1887; 13 Pac. Rep. 300. 


187. RatLROAD—Fences—Injury to Animals—Plead- 
ing—Circumstantial Evidence.——A complaint stating 
that the animal got upon the track of defendant at a 
point where it is required to fence its road is suflicient, 
and it is not necessary to state that the animal did not 
get on the track at a crossing of a highway. The fact 
that the cow was killed by the defendant’s train may 
be shown by circumstantial evidence.—Mayfleld v. St. 
L. & S..F. R. Co.,8. C. Mo., Feb. 14, 1887; 3S. W. 
Rep. 201. 


188. RAILROAD FENCES—Missouri Double Damage 
Act—Evidencve—Place of Injury.——In an action for 
double damages for killing stock, the fact that the in- 
jury occurred in the township in which the action is 
brought, or in the adjoining town-=bip, must be proved. 
—King v. Chicago, R. I. & P. R. Co., 8. C. Mo., Feb. 
14, 1887; 3S. W. Rep. 217. 


189. RAILROAD — Trust --Proceeds—Land Sold.—— 
Where the trustees of a railroad company had issued 
scrip in satisfaction of coupons which they could not 
pay in money, and afterwards they had an excess of 
funds over the current expenses, and the payment of 
debts prescribed by thetrust deed, they could law- 
fully apply scch funds to the extinguishment of the 
scrip and th: coupons which it represented.—Little 
Rock, etc. Co. v. Huntington, U. 8. 8. C., Jan. 24, 
1887; 7S. C. Rep. 517. 


190. REMOVAL OF CaUsES—Constitutional Law.—— 
A case is not removable because the suit is to abro- 
gate a judgment and restrain its execution, on the 
ground that the judgment was rendered in the appel- 
late court against a party who, not having appealed, 
was not before it, although fully a party in the trial 
court. The fourteenth amendment of the constiution 
does. not confer any jurisdiction on federal courts in 
such a case, nor can jurisdiction be assumed, on the 
ground that the proceeding was not “due process of 
law.—Gibbs v. Crandall, U. 8.8. C., Jan. 24, 1887; 7 
8. C. Rep. 497. 

191. Review—Writ of.——One who has failed in an 
action of replevin before a justice and neglected to ap- 
peal until it is too late, cannot take up the case by wri 
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of review.— Summers v, Hurrington, 8. C. Oreg., Feb. 
8, 1887; 13 Pac. Rep. 300. 

192. Roaps—Overseer — Keeping in Repair—A 
road overseer, under Missouri law, is bound to keep 
in repair the recognized public roads when he enters 
upon his office and those created during his term of 
office.— State v. Buhler, 8. C. Mo., Jan. 31, 1887; 3 S. 
W. Rep. 68. 


193. SALE—Acceptance.——An order to ship an arti- 
cle which “I hereby agree to receive, pay freight on 
* * and purchase on your advertised terms of pur- 
chase, sale and warranty,” etc., is an acceptance, and 
upon shipment the article becomes the property of the 
purchaser. He can only refuse to accept upon the 
ground of a breach of the warranty-—Osburne v. Van 
Atlen, 8. C. Washington Terr., Jan. 19, 1887; 13 Pac. 
Rep. 242. 

194. SALE—Timber — Deficiency in Quantity.——A 
sale of the timber on a tract of land is not subject to 
abatement of price, because the vendor when offering 
to sell the land advertised it as containing three or 
four hundred acres and afterwards as four hundred 
acres, there being no evidence of fraudulent represen- 
tations by the vendor to the purchaser who had exam- 
ined the property for himself.— Shoemaker v. Cake, 8. 
C. App. Va.. Feb. 25, 1887; 1S. E. Rep. 337. 


195. SALE— Conditional — Vendee’s Creditors. —— 
Where personal property is sold and possession de- 
livered, but it is agreed the title is to remain in vendor 
till all the money is paid, the creditors of the vendee 
cannot touch it, unless they pay to vendor the money 
still owing. The act of March 31, 1885, changes this.— 
Tufts v. Cleveland, 8. C. Tex., Feb. 4, 1887; 3 S. W. 
Rep. 283. 

196. SEDUCTION.—In Oregon, a Woman over 
twenty-one years of age may sue for seduction. To 
make out her case she must show that the defendant 
used artifice and deceit such as might mislead a virtu- 
ous Woman, and that she was misled thereby.—Breon 
v. Hinkle, 8. C. Oreg., Feb. 19, 1887; 13 Pac. Rep. 289. 


197. SHERIFF—Deputy — Liability.——A sheriff is 
responsille in damages for the misconduct or mal- 
feasance of his deputy, but is not liable for that 
cause to punishment by suspension or removal from 
office. The deputy may be punished by fine or im- 
prisonment or both, and may be prohibited from after- 
wards acting as deputy sheriff.—State exrel. v. Budd, 
S. C. La., Feb. 15, 1887; 1 South. Rep. 453. 

198. SUPREME CoURT—Division of Opinion — Cer- 
tification.——A certificate of a division of opinion as 
to whether either of the counts of the indictment 
charges the defendant with an offense under the United 
States, is so vague as not to be authorized.—U. S. v. 
Northway, U. 8.8. C., Feb. 7, 1887; 18. C. Rep. 580. 


199. TAXATION—Of Corporation— Franchise — Real 
Estate out of State. A franchise is not real estate in 
New York, and is not to be included in the deduction 
of the value of its real estate required to be made from 
the value of the capital stock for the purpose of tax- 
ation. If real estate is situated out of the State, its 
actual value should be deducted.—People v. Com. of 
Taxas of N. Y. City, N. Y. Ct. App., Feb. 1, 1887; 
10 N. E. Rep. 437. 

200. TAXATION — Due Process of Law—Bonds in 
Aidof Railroad—Liability of Purchaser of Franchise. 
——A statute providing four collection of penalty for 
failure to pay taxes levied, is not unconstitutional. 
A purchaser of the franchise of a railroad is liable for 








county taxation for payment of money by it sub- 
scribed to aid the construction of that road, on all of 
his property not acquired from old company.—Owens- 
boro, etc. Co. v. Daviess Co., Ky. Ct. App., Feb. 
24, 1887; 3S. W. Rep. 164. 


201. TAXATION — Duty of “Listers”? — Statute.—— 
It is the duty of “listers” in Vermont, to take and sub- 
scribe an oath before listing taxable property. The 
list is admissible in evidence by virtue of a later act 
if the listers took the oath, although they did not sub- 
scribe it.— Smith v. Hard, 8. C. Vt., March 14, 1887; 8 
Atl. Rep. 317. 


202. TAXATION—Omitted Property— Railroads—Ap- 
peal—County Taxes.——Where a railroad fails to list 
its property court may direct clerk to assess the road, 
but cannot hold railroad for penalty after five years. 
The dismissal of an appeal to the circuit court is a 
virtual affirmance of a county courtjudgment. Under 
Kentucky Act, March 17, 1886, railroads are liable for 
county taxes.—L. & N. R. Co. v. Commonwealth, Ky. 
Ct. App., Feb. 17, 1887; 38. W. Rep. 139. 

203. TAXATION—Poor-Farm—Burying-Ground. —— 
The rule is, that property of a municipal corporation, 
used for public purposes, germane to the character of 
the corporation, is exempt from taxation. A burying- 
ground is exempt from taxation, but a poor-farm 
belonging to a corporation and used in part for profit 
is not.—State v. Inhabitants of Clinton, S. C. N. J., 
March 3, 1887; 8 Atl. Rep. 296. 

204. Tax DEED— Redemption — Notice — Sunday — 
Statute. ——When the prescribed period for the re- 
demption of land sold for taxes expires on Sunday, the 
owner is entitled to another day; and a redemption 
notice to redeem on or before the calendar expiration 
of the redemption period, i. e.,the Sunday, does not 
allow the owner the statutory period for redemption. 
A tax deed made upon such a notice is voidable at the 
option of the owner. Construction of the statutes of 
Kansas on tax sales of land.— Hill v. Timmermeyer, 8. 
C. Kan., March 4, 1887, 18 Pac. Rep. 211. 


205. TRESPASS—Attachment — Expiration of Term 
of Office.——A sheriff attached personal property and 
soon afterwards went out of office. The property re- 
maining in the hands of the debtor who had given a 
receipt therefor, was seized by another officer upon a 
special judgment and execution. The debtor having 
been, meantime, discharged in insolvency could main- 
tain trespass for such seizure.—Davis v. Moloney, 8. 
J.C. Me., Feb. 14, 1887; 8 Atl. Rep. 350. 

206. TRIAL—Issues — Verdict.——A special verdict 
must determine all the issues made by the pleadings, 
and, unless it does so, is fatally defective.—Moore v. 
Moore, S. U. Tex., Feb. 1, 1887; 3S. W. Rep. 284. 


207. Trust—Power of Trustee to Sell Note—Rights 
of Purchaser. Where a trustee has an implied 
power to sell transient securities and he sells a note to 
a bank, held, that the bank is protected, although the 
trustee misappropriated the proceeds— Mason v. Bank 
of Commerce, S. C. Mo., Feb. 14, 1887; 8 S. W. Rep. 
207. 

208. Trust—Resulting Trust.——A resulting trust 
upon the advance of money to purchase property may 
be established if the payment is made before or at the 
time of the purchase. But if the money is not paid 
until after the purchase is made, there can be no re- 
sulting trust.— Walter’s Appeal, 8. C. Penn., Feb. 21, 
1887; 8 Atl. Rep. 406. 








209. Trust—Resulting Trust—Witness. If a per- 
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son receives a conveyance of land in exchange for land 
conveyed by him, but of which the beneficial interest 
is in another person, he holds the land so conveyed to 
him as trustee for those other persons. In Pennsyl- 
vania interest does not disqualify a witness otherwise 
competent.—Broomall v. McCallion, S. C. Penn., Feb, 
21, 1887; 8 Atl. Rep. 413. 

210. TRUST—Statute of Limitations—Coverture—Dec- 
laration to Cestui Qui Trust by Trustee—Of Grantor. 
—tThe statute of limitations does not begin to run 
against a married woman until the disability of cover- 
ture is removed. An averment in the petition to set 
aside conveyance by trustee that the trustee induced 
the grantor and the plaintiff to believe that the trust 
would be carried out, held, sufficient to prevent the 
running of the statute of limitations as to plaintiff. 
Declarations made by the grantor of a trust, not evi- 
denced by writing, at the time the deed to her land 
was made to party sought to be charged with a trust 
and of the subsequent acts and declaration of alleged 
trustee, are admissible.—Smith v. McElyea, 8. C. Tex., 
Jan. 21, 1887; 3S. W. Rep. 258. 

211. Trust — Trustee—Account—Supplemental P e- 
tition.——One who claims under a party who had re- 
ceived a conveyance from a trustee has no such inter- 
est in the trust as will enable him to ask an account 
from the trustee or to have him removed. And if he 
files a petition for such relief, and afterwards acquires a 
general interest in the trust, he cannot set it up by 
supplemental petition.—Killinger v. Hartman, 8. C. 
Neb., Feb. 24, 1887; 31 N. W. Rep. 918. 

212. TrustT—Trustee—Liability for Loss of Funds— 
Relation of Bank to Trust Funds — Assignment—Par- 
ties.——Where a trustee deposits the trust funds in a 
bank, in which he is a partner, at the request and 
knowledge of the beneficiary, he is not liable for a loss 
occasioned by the mere failure of the bank, and such 
bank is not charged with a trust, and in case of assign- 
ment the debt stands as toits discharge as any other 
debt, and general creditors may intervene in an action 
brought to establish its priority over other claims.— 
Mills v. Swearingen, 8. C. Tex., Jan. 25, 1887;3S. W. 
Rep. 268. 

213. TURNPIKES—New Toll-gates—Rights of Land- 
owners.——A turnpike company may abandon a toll- 
gate and establish a new one between an owner’s en- 
trance to his land and the neighboring town.—Mays- 
ville, etc. Co. v. Rathff, Ky. Ct. App., Feb. 22, 1887; 
38. W. Rep. 149. 

214. Usury—Code Term.——It is not usurious for 
one to borrow United States bonds and agree to pay 
overto owner the interest paid by the government, 
plus six per cent.—Marshall v, Rice, 8. C. Tenn., 
March 1, 1887; 3S. W. Rep. 177. 


215. VENDOR AND VENDEE—Sale of Land — Breach 
of Contract—Damages—Evidence.——The damages for 
failure to convey landas agreed is the difference be- 
tween the present value and the contract price of the 
land. Where the contract leaves it doubtful, whether 
the principal or the agent alone is bound, parol evi- 
dence is admissible.—Hartzell v. Crumb, 8. C. Mo., 
Jan. 31, 1887; 3S. W. Rep. 59. 


216. WAIVER — Equitable Set-off.——One who ex- 
ecutes his note for the purchase money of gouds after 
an alleged breach of the contract in the matter. of the 
delivery of the goods in due time, waives that cause 
of complaint, and cannot pleadsuch delay in the deliv- 
ery as an equitable set-off in an action onthe note.— 
Reid v. Field, 8. C. App. Va., March 10, 1887; 1 S. E. 
Rep. 395. 





217. Ways—Proceeding to Open — Damages by 
Jury—Appeal.——The value and damages fixed by the 
jury of the county court on writ of ad quod damnum 
to open a road is conclusive, and the circuit court on 
appeal can only establish or refuse to establish the 
road.—Rawlins v. Biggs, Ky. Ct. App., Feb. 22, 1887; 
3S. W. Rep. 147. 


218. WiLL—Execution.—It is only necessary to the 
valid execution of a will that its contents and purport 
were approved by the testator. If this be shown by 
competent and sufficient testimony, it need not be 
proved that the will was "e° 
Worthington v. Klemjy. 

10 N. E. Rep. * 


c. Mass., Feb. 26, 1887; 
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A TREATISE UPON THE LAW OF PLEADING under the 
Codes of Civil Procedure of the States of New 
York, Connecticut, North Carolina, South Caro- 
lina, Ohio, Indiana, Kentucky, Wisconsin, Minne- 
sota, lowa, Missouri, Arkansas, Kansas, Nebraska, 
California, Nevada, Oregon, Colorado, and the 
Territories of Washington, Dakota, Wyoming, 
Montana, and Idado. By Philemon Bliss, LL.D., 
Professor of Law in the Missouri State Universit, 
and Late Judge of the Supreme Court of Missouri. 
Second Edition. St. Louis: The F. H. Thomas 
Law Book Book Company. 1887. 

This is a second edition of a work which has been 
received with marked favor in all the States to which 
itis applicable. In eighteen of the States, and five of 
territories, codes of pleading in many points identi- 
cal, and in most respects very similar, have been 
adopted, to the elucidation of which tiis work is de- 
voted. Whether the new system is an improvement 
upon that of the common law, whether certainty to 
any intent, general or special, is subserved by consoli- 
dating all forms of action, and permitting but one, are 
questions which we do not propose to discuss; in the 
States and territories to which we have alluded, the 
change nas been made and is fully accepted. At the 
outset the author dispels an illusion, which has been 
somewhat prevalent, that in abrogating the common 
law system of pleading, all system is abandoned, and 
that under the new order of things, pleading 
is “fas easy as lying.” On the contrary he 
shows, and this portly volume is evidence of 
the fact, that although in thecode States many effete 
formulas and useless fictions of the old system have 
been dispensed with, the modern practitioner is under 
as strong an obligation -to present to the court 
clearly and intelligibly, the points at issue between the 
parties, as ever was the disciple of Chitty. 

Judge Bliss, whose ability and ripe learning emi- 
nently fit him for the task, has treated the subject very 
exhaustively, and in elucidating the new sysem has 
called to his aid his very thorough knowledge of the 
old. His style is singularly lucid and his arrangement 
of the various branches and topics of the system logical 
and convenient. The first part of his work is devoted 
to the action and the parties thereto, and is subdivided 
into nine chapters. The second part, in twelve chap- 
ters, treats the subject of pleadings, the petition, com- 
plaint, or statement, the answer, the reply, and the 
remedies for defective pleading. The present edition 
is nine years the junior of the first, contains much new 
and very valuable matter—and is, of course, indispen- 
sable to every practitioner in the Code States. The 
book, it is almost unnecessary to add,in view of the 
imprint, is well printed and well bound 








